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Court of Appeals of the District of Columbia 


No. 6102. 

John McIvnight Storrow, Appellant, 

vs. 

_ i 

The Concord Club, Washington, 1). C., a Corporation. 


a Supreme Court of the District of Columbia. 

i 

In Equity. | 

No. 54227. 

i 

; 

John McKnight Storrow, Plaintiff, 

vs. 

The Concord Club, Washington, D. C., a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Cfourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the aliove-entitled 
cause, to wit: 

1 Bill for Specific Performance and Other Relief. 

Filed Apr. 14, 1932. ! 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 54227. j 

i 

John McKnight Storrow, Plaintiff] 


The Concord Club, Washington, D. C., a Corporation, 

Defendant. | 

To the Honorable the Supreme Court of the! District of 
Columbia, holding an Equity Court: ! 

The plaintiff, John McKnight Storrow respectfully 
represents to this Honorable Court. 


1—6102a 
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J. MC KNIGHT STORROW VS. THE CONCORD CI/CB. 


First. That your petitioner is a citizen of the United 
States, and a resident of the City of Pasadena, State of 
California, and brings this suit in his own right as herein¬ 
after set forth. 

Second. That the defendant, The Concord Club, Wash¬ 
ington, 1). C., is a body corporate organized under the laws 
of the District of Columbia, maintains its headquarters in 
said District, and is sued in its own right as will hereafter 
more fully appear. 

Third. That on, to-wit, the 14th day of December, A. D. 
1931, the plaintiff was the owner and possessed of certain 
land and property situated in the District of Columbia, 
known and described as follows, namely: The East 
2 eight (8) feet front by full depth thereof of Lot 
numbered thirty-one (31), and the West seventeen 
(17) feet front by full depth thereof of Lot numbered 
thirty-two (32), in Mary A. Smith’s subdivision of lots in 
Square one hundred five (105), also known as Lot num¬ 
bered eight hundred nine (809), in Square numbered one 
hundred live (105), as per plat recorded in the office of the 
Surveyor for the District of Columbia, in Liber H. D. C., 
folio 1, improved by premises No. 1832 I Street, North¬ 
west; that on or about the 15th day of December, 1931, at 
the special instance and request of said defendant, the 
plaintiff entered into a certain contract and agreement to 
sell and convey said land and property to said defendant 
at and for the sum of Twenty-two thousand Dollars ($22,- 
000.00), which said amount said defendant promised and 
agreed to pay in cash upon the execution and delivery of 
a proper deed ofi conveyance, said sale to be consummated 
immediately upon completion of the examination of title 
by the title company. 

Fourth. That in pursuance of and compliance with said 
contract and agreement, plaintiff executed a proper deed 
conveying said property to said defendants, and deposited 
the same with the District Title Insurance Company, a cor¬ 
poration, which had examined the title to said property at 
the request of said defendant, instructing said company to 
deliver said deed to said defendant upon payment of the 
purchase price agreed to be paid by it as aforesaid; that 
said deed was so deposited on or about the 3rd day of 
February, 1932, at which time the title to said property 
was good, according to the records, in plaintiff herein, and 
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CLUB. 


not subject to any encumbrances or other lien^ of any kind 
or character. 

3 Fifth. Plaintiff is informed and believes, and 
therefore avers, that after the making;of said con¬ 
tract and agreement, but prior to the deposit!of said deed 
with said title company, said defendant caused the title of 
said property to be examined, adopted a resolution or reso¬ 
lutions ratifying and approving said purchase,; and by reso¬ 
lution or resolutions duly authorized certain of its officers 
to sign and deliver to or for the plaintiff such checks or 
drafts against money in bank belonging to said defendant 
as might be required to settle said sale; that said resolutions 
were dulv signed bv all of the officers and directors of said 
corporation; that said defendant also employed an archi¬ 
tect to prepare plans for remodeling and repairing the 
building on said land, and furnished him with a kev to said 
building, and took possession of said premise^ through its 
Wavs and Means Commitee, (whose Chairman now has a 
key to said premises), arranging for the employment of 
divers persons to repair and reconstruct the rj>of, and said 
last-named persons, by direction of said defendant, went 
into and upon said property, made repairs and performed 
other work therein for which they were paid by said defend¬ 
ant on or about the 25th dav of March, 1932. Plaintiff is 
without further information concerning said transactions, 
but said defendant has complete records and knowledge re¬ 
specting the same, as to which it should be required to make 
discoverv, and to answer the interrogatories hereto an- 
nexed. Notwithstanding its said promise and Agreement in 
that behalf said defendant, without any just jeause or ex¬ 
cuse, failed and refused to complete performance of the 
said contract by paying the purchase price Agreed to be 
paid as by said contract provided. 

Sixth. The plaintiff further says that the examina- 

4 tion of title for said defendant by the lj)istrict Title 
Insurance Company as hereinabove sejt forth, dis¬ 
closed that there had been recorded among the land records 
of the District of Columbia, a certain contract! between the 
plaintiff herein and one T. L. Taylor, dated the 21st day of 
April, 1931, by the terms of which the plaintiff agreed to 
sell and convey said land and premises to thej said Taylor 
for the sum of Twenty-five thousand Dollars j($25,000.00), 
it being expressly provided in said contract tllat said pur- 
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chaser should make full settlement within sixty (60) days 
from April 29, 1931; otherwise, said contract should be 
cancelled; that said T. L. Taylor defaulted in the perform¬ 
ance of said contract, never took said property or paid the 
purchase price thereof, and said contract was cancelled, 
but on the 1st day of July, 1931, said Taylor wrongfully 
caused the same to be recorded among the land records of 
the District of Columbia; that on, to-wit, the 19th day of 
January, 1932, said title company reported said contract as 
a possible cloud upon the title to the property, although it 
had then expired; that a duplicate copy of said contract 
with the said Taylor, which is identical with the same as it 
appears of record save for a certificate of acknowledgment, 
which was caused to be placed thereon by him before re¬ 
cording, and of which the plaintiff had no notice, is hereto 
annexed and prayed to be read and considered as a part 
hereof; that notwithstanding said contract had expired by 
its own limitations long prior to the 1st day of July, 1931, 
as by reference to the same will more fully appear, said 
T. L. Taylor caused the same to be made a matter of record 
on said 1st day of July, 1931, as aforesaid; that the 
5 plaintiff is informed and believes, and therefore 
avers, that said contract was not a cloud upon the 
title to said property, and the same did not in any manner 
affect the legal right of the plaintiff to sell and convey said 
premises to said defendant; that notwithstanding these 
facts, said defendant declined to take the title unless and 
until said contract was released of record; that while the 
plaintiff denied the validity of said contract and the fact 
that it constituted a cloud upon the title, he did thereupon, 
at the special instance and request of said defendant, pro¬ 
cure a release of said contract and cause the same to be dulv 

% 

recorded among the land records of the District of Colum¬ 
bia; that in addition to the Recorder’s fee paid for record¬ 
ing said release, the plaintiff expended the sum of One hun¬ 
dred Dollars ($100) to obtain the execution and delivery of 
said release, and incurred expenses for legal advice and 
services in connection therewith, all of which said expenses 
were incurred in reliance upon said contract with said de¬ 
fendant, and upon its earnest solicitations, said defendant 
representing and promising to pay to the plaintiff the pur¬ 
chase price agreed to be paid for said property as soon as 
the said paper writing recorded by the said T. L. Taylor 
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should be released of record; that notwithstanding- its said 
promise in that behalf, said defendant has wholly failed and 
refused to take title to said property and pay sjaid purchase 
price, although the District Title Insurance Company, em¬ 
ployed by said defendant to examine the title as aforesaid, 
has reported to said defendant that the plaintiff is able to 
convey an unencumbered fee simple title thereto. 

Seventh. Plaintiff further represent^ that he is 

6 informed and believes, and therefore avers, that on 
or about the third day of February, li)32, said de¬ 
fendant, through certain of its officers thejreunto duly 
authorized, purchased with funds belonging io said defend¬ 
ant two checks or drafts, each thereof for approximately 
Eleven thousand Dollars ($11,000.00), from j the District 
National Bank and Union Trust Company, said drafts or 
checks being payable to the order of the District Title In¬ 
surance Company, and representing the purchase price 
agreed to be paid by said defendant for said land and prem¬ 
ises hereinabove described, and that said checks or drafts 
were received from said banks and placed by Ian officer or 
agent of said defendant in a safety deposit box belonging 
to and/or under the control of said defendant in the said 
Union Trust Company, pending delivery thereof to said 
title company. Plaintiff is further informed gnd believes, 
and therefore avers, that since the making of fcaid contract 
and substantial performance thereof by said defendant as 
hereinabove set forth, certain individuals connected and 
associated with said defendant have entered upon a plan or 
scheme to prevent consummation of said contract and the 
payment of said checks or drafts; that said defendant is a 
fraternal organization without substantial means or prop¬ 
erty, and if said plan and scheme are accomplished, and 
said checks or drafts surrendered and/or cancelled so that 
the funds represented thereby are placed under the control 
of said defendant, the sum will be depleted and! disposed of, 
with the effect that said defendant will be rendered wholly 
unable to pay said purchase price, or any part |thereof, and 
that accordingly this Honorable Court has jurisdiction to 
restrain and enjoin the said defendant from attempting to 

procure the surrender and cancellation of said checks 

7 or drafts, or either of them, and/or the disbursement 
of said fund represented thereby, pending the deter¬ 
mination of this cause. 
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Eighth. Plaintiff further states that he lias tendered him¬ 
self ready and willing to, and in every manner whatsoever 
is capable of fulfilling his part of the said contract and 
agreement, and }ias been ready and willing at all times since 
the making thereof, and still is ready and willing to per¬ 
form his part of said contract and agreement, plaintiff’s 
deed having been deposited with said District Title Insur¬ 
ance Company for delivery to said defendant continuously 
since the — day of February, 1932, and he is now able and 
tenders himself ready, willing and able to perform the same, 
but said defendant has refused and still refuses to complete 
performance of its part of said contract and agreement, to 
the great and irreparable injure and damage of the plain¬ 
tiff. 

Wherefore, as he has no just, plain, complete and ade¬ 
quate remedy at law, plaintiff respectfully prays: 

1. That process may be issued out of and under the seal 
of this Honorable Court directed to said defendant, re¬ 
quiring it to appear and answer the exigencies of this bill 
of complaint. 

2. That said defendant may be required to discover what 
action was taken by it, through its officers and agents, look¬ 
ing to consummation of the purchase of the property here¬ 
inabove referred to. 


3. That pending the final determination of the issues in¬ 
volved in this cause, said defendant, its agents, servants 

and employees, may be restrained and enjoined from 
8 cancelling, surrendering, or in any manner disposing 
of the checks or drafts mentioned in paragraph 
Seventh hereof, qr the money represented thereby, or any 
part thereof. 

4. That an order and decree may be passed herein di¬ 
recting said defendant to deliver up to the District Title In¬ 
surance Company said drafts or checks payable to its order, 
in payment of the purchase price of said property. 

5. That an order and decree may be passed herein, di¬ 
recting said defendants to specifically perform their said 
contract and agreement by paying unto the plaintiff the pur¬ 
chase price therein provided to be paid. 

6. That an order and decree may be passed herein award¬ 
ing to the plaintiff such damages as he has sustained by 
reason of said defendant’s failure to comply with and per¬ 
form its said contract. 
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7. And for such other and further relief as the nature and 
circumstances of the case require, and to thi$ Honorable 
Court shall seem just and proper. 

JOHN McKNIGHT STORROW, 

| Plaintiff , 

By JOHN W. CALVERT, 

Attorney-in-fact . 


BRANDENBURG & BRANDENBURG, 
By L. M. DENIT, 

Attorneys for Plaintiff. 


District of Columbia, ss: 

i 

John W. Calvert upon oath deposes and say^ that he has 
read the foregoing and annexed bill bv him subscribed as 
attornev-in-fact, and knows the contents thereof; that 
9 the facts therein stated of his own knowledge are 
true, and those stated upon information and belief, he 
believes to be true. 

JOHN W. CULVERT. 

i 

Subscribed and sworn to before me this 14th dav of April, 
1932. | 

[notarial seal.] ZOE M. SHEA, 

Notary Public, D. C. 

I 

Interroyatories to be Answered by Defendant . 


To defendant, Concord Club, Washington, D. Cj: 


You are hereby required to answer in writing the follow¬ 
ing interrogatories, which are propounded to Vou pursuant, 
to Equity Rule 54: | 

1. Did the Concord Club call a special meeting of its 

Directors in the month of December, 1931, fori the purpose 
of considering the purchase of premises knoiyn as 1832 I 
St. N. W.! " | 

2. If said meeting was called, what action; if any was 
taken by the Board of Directors with respect to the pur¬ 
chase of said property, and attach to your answer a copy of 
such resolution or resolutions which may have been adopted 
in reference thereto? 

3. If the matter of the purchase of said property was con¬ 
sidered at more than one meeting of the Boardjof Directors 


i 


i 

i 

i 
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state at what other meetings, and what action, if any, 
10 was taken thereon, attaching to your answer a copy 
of such resolution or resolutions as mav have been 
adopted with reference thereto, together with any papers or 
records. 

4. What person or persons were designated by the Con¬ 
cord Club to act on its behalf in negotiating for the pur¬ 
chase of said property? 

5. Did vou authorize anv officer or officers to arrange for 
the withdrawal of funds from accounts belonging to the 
Concord Club in the District National Bank and Union 
Trust Company, both of Washington, 1). C., to be used in 
payment of the purchase price of premises 1832 I St. N. W.? 

6. If such authorization was made, what action was taken 
by said officer or officers pursuant thereto? 

7. Did anv officer or officers of the Concord Club obtain 
from the District National Bank its check or draft payable 
to the District Title Insurance Company in the sum of ap¬ 
proximately $11,000.00 to be used in part payment of the 
purchase price of said property; if so, attach a copy of the 
same to vour answer hereto? 

m- 


8. Did anv officer or officers of the Concord Club obtain 
* 

from the Union Trust Company its check or draft for ap¬ 
proximately $11,000.00 payable to the District Title Insur¬ 
ance Company to be used in part payment of the purchase 
price for said property; if so, attach a copy of the same to 
vour answer hereto? 


9. Have said checks or drafts, or either of them been dis¬ 
posed of or cancelled? 

10. Are the said checks or drafts, or either of them, now 
deposited in a safety deposit box standing in the name of 

the Concord (dub, or any other person or persons for 
11 it, in the Union Trust Company, or any other organi¬ 
zation in the District of Columbia, or elsewhere? 


11. Has Alvin R. Meissner, Chairman of the Ways and 
Means Committee of the Concord Club, a key to the said 
premises, received by him after said club made its said con¬ 
tract to purchase the same ? 

12. What architect or architects were employed by the 
Concord Club after December 14, 1931, to prepare plans for 
repairing and/or remodeling and reconstructing premises 
1832 I Street, N. W.? 




Y» W 


6 ranx$ca 

XUSALE8TATH 


Ql2 eiTummiB 0 I HT 

^ ^ w ^ r 0 . cJi5!*L“**_,, i@_. 

sutnitb from 1 . 1 . BiM8- —--... . 

■ •■iMMMMIII ■!■■■« I ••■■■«•••••*•• ■•Mtljr 1 • *.- ree* - o^w umm.i.ikihi. ..... 

• deposit of w* 00 A 00 -- -^Dollars /f°.°.:. 99 ...J 

f ke «>#&*' m pert peyment of tke pmrcksee of Lw- 5 ?.?-/» tf«wtrrr-£<&.....„..., with Im- 

*"*"*«• thereon known op No. 103 E Sye Street, *«rthweet-- Ugetker with Ugkting ond 

Mmmbimg Pm ores, keying—i oooktng oppUotseei, stack'd to the Premises told Im tke District of ColmmbU. 

t spom the fo M omimg term- -* • 

>W *•#***-JSKSWrfE&K.JoJUrf . 11 * 6 , 000 . 00 ) 

Tke pmrckmer frees to poy*****}-*!?*? hjTOfla^ OQ/XOO *11 e* 8 hrjM.OOO.OO" 

a* tke dote of conveyonce, of wkick sum tkts deposit skoll ke m port, 

oos. » —It (g-re mote, give, ploce, toko title subject to, o first deed of trust secure' y f~ r -« rr r 

Of ---- * M t 


..— ..-... .. Dollort ($.. 

TfZZikomimg Interest ot tke rote of . PorcenTi^Ti^^ 


Tv c rnmu eUf. 


*f drifts t4 purekooe mi 
Property, to ke gold imTunikly MnwHmj 

or more, including interest ot the rote of. 

tret, to tig Pmpmimt of UifttTs 


’•«•••♦♦«•*)••>•>•»•••• •- r -» ni 


cent 


forest on tke omonnt of prinripoi remotming uupold , 


..Joed of *—f f rtV 
'moot token so Poid to 


nntitt, to w wiiii , nt 

the defect* arc of Nd 
•II liability /„ k, reaaoa of 

MftV at kit ovs MfMM, (Wm^M 


Tnatorw la all tedi of urn •** to he amrl by tW ^rt| H aetmt thereby. 

"• £*«J: jsuj zz £ 

•ay defect is toTtitk. La JL^kgal am « ° "**" *’ *“ d •f5* t ,fT km V refected fro*, all liability far damage* V reaaoTto 

“ w CSjL-JLSL- 1 ■— fit ? *!— , - » w •*)"— » * • — * «r. '" -fa 

rn-iaruiats for imyro rmrou computed prior to the date Wrrof >h, rti ... ~ r T , , . Taaas a/ ic Distrkt to C^aaiia, accept 

sMmwwmm «ade therefoe at tke time of iratf^ ****" *•*<* ka. hat. kefed arsto,.kallh.,todhrto..dWrae 

tk« cJL of 1 *“ tV*!**'*' tOT >** 7 ««»Bp l aa*a*y ft** and all recoediag charge*. fa*Wto* Aom for „ 

*i~ ,d -zizrzftZ’zz ,'-•«: 

“«* •*> tka Um. of UJ. .oatmt to*7lki ^ c*««iH,o. km^sr yrori^ for j^t a* tfcm*fc tk« aak kad^tu.Uy^ - ZJ£ 

wkfci. —. sixty_ . . 

titk can U accurrd if mnatlr drA jjj .l ^-f*^ from “* d * tf cf ****fUBC* krrtof bgr tk* mw. *r witkia ow T-irk >fw. . , r , L lt _ *. 

BO*r tkNc^t. U, the ceo, of forfritor* ‘of depoait, tS?J& 1 b ^ 

••d avSocst trader of prrfomaacc of tke terL hereof. “* r *’ uir * - ^ kf «ke tow of tkia coo tract akaU he cosaidcred JZ4 

Ail eaiatiaf it.**, oo aoy part of the aforeaaid property dull he ataieaed aad W'.-J ^ 

lelW ..., r . . * «U •• aaaifsed aad deinrerrd to pttrehaaer at tke tawe of amlaut. aa kereiaafiee >..,111 

•rtter agrrea to eacsote the wul mmiiI ■, ■ ._ . * — wiuatiict pro.toed. 

- «« “* aauai apecial warraaty deed. Property aold Mbjeet to uktiag tesascy aa followa__ 


hp tke aelkr. 




KPT *• 


•f Si* coot net akaU he 


Im my mt 


7h» p eh a r jpala to dki* costrac* ritnnllj asm tot b agoato wmtil ' f 

__ w ■■ ■ mm " *t S»* *kek raapecilia hetra, eseerdara, ad 

*to 2l3U , ?hZS i! ... «* - "«***< tke aatkr c^vtato. tk. towl wU ^ 

— ,W *A rrstmuai. Btodoti or wp raa aa t atia sa. oral or writtrs, rat hereto caotato 


to toe 


•h* Hrtka hereto asd 


iee 'f*’ tender signed, kereby retify, accept 

It to be our controet. 


to tke okove >^W« M of sole o^d ockuoudedgo 


P. 


-tic. - ,nJl 

Property is to ke conveyed in tke 


— *" Jo**'(? 

JtfS' r<J^ 

. .... 

Iff/# •/ getter. 


no. 6102 

John McKnigbt Storrow. Appellant, 

T3. 

The Concord Club, Washington, D. C., a corporation, 


























Vo. 6108 

John McKnight Storrow, Appellant, 

TS. 

Tho Concord Club, Washington, D. C., a corporation. 


It la agreed that tha purchaser reserves the right to pay Twenty-Six 
Thousand and 00/100 Dollars ($26,000.00) for this property at the settlement, 
as follows: The purchaser la to give a first deed of trust secured on the 
premises of Twenty Thousand and 00/100 Dollars ($20,000.00) due In three (5) 
years, bearing Interest at the rate of six per cent (6^) payable semi-annually, 
and six thousand and 00/100 Dollars ($6,000.00) cash. 
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13. What fee, charge or compensation was paid to said 
architect or architects, and at what date? 

14. What person, firm, or organization was employed by 

the Concord Club, or anyone for it, to make repairs upon the 
roof of 1832 I Street, N. W.? j 

15. At what date and what compensation, if any, was paid 
on account thereof? 

BRANDENBURG & BRANDENBURG, 
Bv L. M. DENIT, 

Attorneys for Plaintiff. 

j 

(Here follows photolithographed pages 12 and 13.) 

14 Motion to Dismiss Bill of Complaint\ 

Filed Mav 7, 1932. 

* 

* # * # * # # 


Bill is not 
Intitle said 

| 

cloud upon 


Comes now the defendant and moves the Court to dismiss 
the Bill of Complaint upon the following grounds: 

1. That the Bill of Complaint is bad in substance. 

2. That said Bill of Complaint does not state sufficient 
facts to entitle the plaintiff to relief by way j of specific 
performance. 

3. Because the alleged contract set out in said 
sufficiently clear, definite and/or certain to e 
plaintiff to specific performance. 

4. Because the Bill discloses that there was a 
the plaintiff’s title. 

5. The plaintiff is not entitled to specific performance 
because he has elected to claim damages for the alleged 
breach of contract. 

6. That no sufficient facts are alleged which would entitle 
the plaintiff to an injunction. 

7. Because no sufficient facts are alleged which would en¬ 
title plaintiff to a discovery. j 

8. The plaintiff is not entitled to discovery because 
15 it is apparent from the Bill that he alreadv|has all the 
desired information. 

9. The bill does not show or allege that the information 
desired can not be proven without the aid of discovery. 

10. That the said Bill joins two inconsistent! causes of 
action and is multifarious. 

L. Q. C. LAMAR, 

AUBREY B. FENNELL, 

Attorneys for Defendant. 
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16 Order Overruling Motion to Dismiss. 

Filed June 10, 1932. 

# * # * # * * 


This cause came on to be heard at this term of Court 
upon the motion of the defendant, The Concord Club, Wash¬ 
ington, 1). C., to dismiss the Bill of Complaint of the plain¬ 
tiff, John McKnight Storrow, and thereupon, upon consid¬ 
eration thereof, and the argument of counsel thereon, it is 
by the Court this 10th day of June, A. D., 1932, 

Adjudged, ordered and decreed that said motion be and 
the same is herebv overruled with leave to said defendant 
to answer within ten days from the date hereof. 

Bv the Court: 

JESSE ADKINS, 

Justice. 

17 Ansiver fo Bill for Specific Performance. 

Filed June 27,1932. 


The answer of The Concord Club of Washington, D. C., 
a body corporate, defendant, to the Bill for Specific Per¬ 
formance respectfully shows to this Honorable Court: 

1. That the defendant is without knowledge of the aver¬ 
ments of the first paragraph of said Bill of Complaint and 
calls for proof thereof. 


2. The defendant admits the averments of the second 
paragraph of the Bill of Complaint and further avers that 
it is a social club incorporated under Chapter XVIII, Sub¬ 
chapter 3, of the Code of the District of Columbia. 

3. Answering the third paragraph of said Bill the de¬ 
fendant says that it is without knowledge of the ownership 
of the land and premises described in said paragraph. 
That it denies that the plaintiff entered into a contract with 
the defendant to sell said property to the defendant on the 
15th day of December, 1931, and denies that said defend¬ 
ant entered into a contract with the plaintiff at any time. 

Further answering said paragraph the defendant says 
that in or about the month of December, 1931, one William 
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B. Kraft, a real estate broker doing business in the District 
of Columbia, appeared before the Ways! and Means 

18 Committee of the Board of Directors of !the defend¬ 
ant corporation and offered to sell to the defendant 

the property described in the third paragraph of said Bill 
of Complaint. That the Ways and Means Committee took 
no action with regard to said offer other than to have one 
or more of its members inspect the property except as here¬ 
inafter appears. That thereafter the said William B. Kraft 
negotiated with various members of the Board of Directors 
in an endeavor to effect said contract of sale and from time 
to time endeavored to procure a cash deposit and a written 
contract of sale. That the defendant did not sign or enter 
into a contract with said plaintiff or in any way obligate 
itself to purchase the aforesaid property, although it did 
consider favorably the purchase thereof. That during the 
pendency of said negotiations the said William B. Kraft 
on his own behalf, or on behalf of the plaintiff, ordered from 
the District Title Company, a body corporate, an examina¬ 
tion of the title to said property and thereafter Represented 
to the defendant that said Title Company had made its 
report to him and that said report showed good! title in the 
owner and that said property was free of al| liens and 
encumbrances. That said representation made jby the said 
Kraft to the defendant was false, made with aj knowledge 
of its falsity and for the purpose of procuring the resolu¬ 
tion of the Board of Directors hereinafter referred to. 
That relying upon the representation of the! said Wil¬ 
liam B. Kraft the Board of Directors met On, to wit, 
the -nd day of February, 1932, and passed a| resolution 
empowering its attorney to effect the purchaise of said 
property provided the title was on that date (February 2, 
1932) clear. That on the day following the said attorney 
learned that said title was not clear but that thjere was of 
record a contract of sale from the plaintiff to one 

19 T. L. Taylor, and thereupon the said attorney re¬ 
fused to purchase or enter into a contract of sale 

with said plaintiff and no further action was taken by said 
defendant until its next regular meeting, to witj February 
19, 1932, at which meeting it was resolved that the defend¬ 
ant abstain from the purchase of said property. That 
throughout the entire transaction this defendant! has never 
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promised or agreed to take said property or in any way 
obligated itself to purchase the same. 

4. Answering the fourth paragraph of said Bill of Com¬ 
plaint the defendant is without knowledge as to whether 
or not the plaintiff executed a deed conveying said property 
to the defendant and or deposited the same with the Title 
Company; that it denies that the said Title Company ex¬ 
amined the title at the request of the defendant and is with¬ 
out knowledge as to whether the plaintiff instructed the 
Title Company to deliver the deed to the defendant upon 
payment of the alleged purchase price. The defendant de¬ 
nies that the title to the property on or about the 3rd day 
of February, 1932, was good of record in the plaintiff or 
was not subject to any encumbrances or other liens of any 
kind or character. 

5. Answering the fifth paragraph of said Bill of Com¬ 
plaint the defendant denies that it caused the title to be 
examined or adopted resolution or resolutions ratifying and 
approving the alleged purchase. That the defendant ad¬ 
mits that a resolution was passed authorizing certain of its 
officers to sign and deliver to the Title Company checks 
against moneys in banks belonging to the defendant pro¬ 
vided said contract of purchase was effected. That said 
contract of sale was not entered into and said checks were 

never paid or delivered to the Title Company. That 
20 the defendant denies that the aforesaid resolution 

was signed by all the officers and/or directors but 
avers that said resolution was signed solelv bv the Secre- 
tarv of said defendant corporation. The defendant admits 
that it employed an architect to prepare plans for remodel¬ 
ing of said building and an estimate of the cost of such re¬ 
pairs and remodeling, which was done for the purpose of 
ascertaining whether or not it was desirable to purchase 
said property. That said property, in fact, was in a bad 
state of repair, there being a hole in the roof of said build¬ 
ing, and in order to preserve said property from further 
damage the defendant authorized temporary repairs to the 
roof, the cost of which amounted to the sum of Twelve 
Dollars ($12.00). That the said 'William B. Kraft when he 
first made the offer of sale left the key of said premises with 
the defendant for the purpose of inspecting said property 

and said defendant did deliver to tin* architect said kev for 

• 

the purpose of entering the same and making his plans and 



13 


J. MC KXIGHT STORROW VS. THE CONCORD CLUB. 

! 

estimates as aforesaid. That the defendant denies that it 
lias ever promised or agreed to purchase said property or 
that there was a contract or agreement in effect. The de¬ 
fendant admits that it discontinued and abandoned negotia¬ 
tions for tlie purchase of said, property. 

G. Answering the sixth paragraph of said Bill the de¬ 
fendant admits the contract of sale therein described; that 
it is without knowledge as to whether or npt the said 
T. L. Taylor, the purchaser of said property in question 
from the plaintiff, defaulted in the performance of said 
contract or whether or not the said Taylor j wrongfully 
caused the same to be recorded but admits that said con- 

_ i_ 

tract is recorded among the Land Records of jthe District 
of Columbia. The defendant denies that the j Title Com¬ 
pany reported said contract as a possible cloud upon 
21 the title to the property but avers that said Title 
Company reported the same as a cloudiagainst the 
property and further reported that it would hot issue a 
certificate of title to said property. The defendant denies 
that said contract was not a cloud upon the title but avers 
that the same was a cloud thereon. 

Further answering said paragraph the defendant says 
that, when it learned of the existence of said recorded con¬ 
tract of sale, it, by its duly authorized agents, communi¬ 
cated to the agents of the owner the fact that thej Club would 
under no circumstances consider the purchase of said prop- 

ertv while said cloud existed thereon. That it is without 
* 

knowledge as to what action was taken or expenses incurred 
by said plaintiff or his agents in obtaining th<b release of 
said contract of sale but admits that a release! was there¬ 
after executed. The defendant denies that, the said ex¬ 
penses were incurred in reliance upon a contract with 
the defendant to purchase said property ojr that the 
release of said property was solicited by the defendant 
other than in the manner above set forth. Said defendant 
denies that it promised to pay the plaintiff the alleged pur¬ 
chase price for said property as soon as said contract of 
sale should be released or at any other time but admits that 
it failed and refused to take title or pay the purchase price. 
The defendant denies that the District Title Company was 
employed by it or that said report of examination was 
made to the plaintiff. 
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7. Answering the seventh paragraph of said Bill the de¬ 
fendant admits that on or about the 3rd dav of February, 
1932, it, through certain of its duly authorized officers, ob¬ 
tained two cashier's checks of approximately Eleven Thou¬ 
sand Dollars ($11,000) each from the District National 
Bank and the Union Trust Company and that said checks 
were made payable to the order of the District Title 
22 Insurance Company. That said accounts were sav¬ 
ings accounts not subject to check and in order to 
effect the purchase of said property it was necessary that 
said cashier's checks be drawn and this action was author¬ 
ized at the meeting of the Board of Directors on February 
2, 1932, at which time the defendant contemplated purchas¬ 
ing said property. That upon learning of the existence of 
the aforesaid contract of sale and that the said Title Com¬ 
pany would not issue its certificate of title, said checks were 
not paid to the Title Company but were retained by said 
defendant. The defendant denies that, said checks were 
placed in a safe deposit box in/or under its control in the 
Union Trust Company. The defendant denies that certain 
individuals connected and or associated with the defend¬ 


ant have entered upon a plan or scheme to prevent con¬ 
summation of the alleged contract and further answering 
said paragraph the defendant says that no contract existed. 
The defendant admits that it is a fraternal organization 
but denies that it is without substantial means or property 
or that said sums will be depleted or disposed of or that 
the defendant will be unable to pay the purchase price if 
compelled to do so and denies that this Honorable Court 
has jurisdiction,to restrain or enjoin said defendant to pro¬ 
cure the surrender and/or cancellation of said checks or to 


restrain the disbursement of funds represented thereby, 
pending the determination of this cause. 

8. Answering the eighth paragraph of said Bill of Com¬ 
plaint this defendant denies that there was a contract or 
agreement as alleged in said paragraph. It is without 
knowledge as to whether the defendant is now readv, will- 
ing and capable of conveying said property. The said de¬ 
fendant denies that the plaintiff has at all time been ready 
and capable of conveying said property. That it is 
23 without knowledge as to whether or not the said deed 
is deposited with the Title Company, and if the same 
has been deposited there, for how long. That said de- 
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fendant admits that it refuses to negotiate furtjher for the 
purchase of said property and having fully answered said 
Bill this defendant prays that it may be dismissed with its 
costs. 

THE CONCORD CLUB OF WASHINGTON, 

1 ). C. 

By RICHARD BRAUNER, Pres. j 

LUCIUS Q. C. LAMAR, ! 

AUBREY B. FENNELL, j 

Attorneys for Defendant. 

\ 

District of Columbia, ss: 

Richard Brauner, being lirst duly sworn on Ocitli, deposes 
and savs: that he is President of The Concord Club of 
Washington, I). C., a body corporate, and is djuly author¬ 
ized to sign this affidavit; that he has read thej aforegoing 
annexed answer subscribed by him, as President^ and knows 
the contents thereof; that the facts therein statdd of knowl¬ 
edge are true and those stated upon information and be¬ 
lief he believes to be true. 

RICHARD BRAUNER. 

i 

Subscribed and sworn to before me this 27th day of June, 
1932. | 

[notary seal.] W. F. ROY, 

Notaty Public. 

i 

j 

i 

24 Answers to Interrogatories Propounded Pursuant to 

Equity Rule 54. 

I 

Filed July 9, 1932. 


To the plaintiff John McKnight Storrow: 

i 

i 

The following are the answers to the interrogatories pro¬ 
pounded to the defendant pursuant to Equity Rule 54. 

1. No. | 

2. No meeting called. 

3. The matter of the purchase of premises 1332 I Street 
N. W. was considered at three meetings of the Board of Di¬ 
rectors. The dates of such meetings and pertinent resolu- 








16 


J. MC KNIGHT ST0RR0W VS. THE CONCORD CLUB. 


lions of said Board of Directors and minutes of said meet¬ 
ings are as follows: 


1. General Directors’ Meeting. 

January 15, 1932. 

Chairman A. Meissner gave a full report of the business 

conferences of the Committee for Wavs & Means. The 

* 

power was conferred upon the Committee to engage an 
architect far investigation as to whether the new club house 
is, first, worth the price; second, well preserved; then, if all 
4 members of the Committee should decide unani- 
25 mously and the architect’s report should be affirma¬ 
tive, the house could be bought. 

After a motion for acceptance of this report, the meeting 
gave its approval. 


*> 


Special Meeting of February 2, 1932. 


Exactlv at 8 o’clock P. M., President K. Brauner called 
the special meeting in Schmidt’s Cafeteria, 316 14th St. 
S. W., to order. Purpose of the meeting was: Purchase of 
the new club house 1832 I St. X. W., with assistance of the 
attornev. The Committee for Wavs & Means deems it ab- 
solutely necessary to purchase a new club house. Reasons: 
1. For the benefit of the German-American element in 
Washington. 2. For the retention of our members. 3. As 
security for the money paid us by the Government for the 
old club house, 314 C St. X. W. 4. That no one may attack 
us or hold us liable. 


A paper prepared by Mr. Fennell, our attorney, was 
discussed, empowering him to carry the purchase of the 
above mentioned property into effect, provided it notv has 
a clear title. It was signed bv all officers and directors and 
delivered to the committee for Ways & Means for further¬ 
ance. 


Upon a resolution of the Board, Mr. A. C. Machler was 
entrusted with the provisional insurance of the future club 
house for not more than $6000. 

The meeting then adjourned. 

EMIL GOEDE, 

Secretary. 
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Waiver of Notice of Meeting of Directors of |tlie Concord 

Club of Washington, D. C. j 

Incorporated under the Laws of the District of Columbia. 

26 We, the undersigned, duly elected directors of The 
Concord Club of Washington, D. C., do! hereby sev¬ 
erally waive notice of time, place and purpose jof a meeting 
of directors of said corporation, and consent tljiat the meet¬ 
ing be held at 316 14th St. S. W., in the City of [Washington, 
District of Columbia, on the 2nd day of February, 1932, at 
8 o’clock P. M. and we do further consent to the transac¬ 
tion of any business that mav come before the meeting in- 
eluding a consideration of the purchase of real! estate for a 
club house. 

Dated February second, 1932. 

RICHARD BRAUNER. 

A. C. MACHLERi 
P. RIEDEL. 

EMIL GOUDE. 

JOSEPH A. HO^FT. 

H. ALBERT BUEHLER. 
ALFRED L. SCHWESER. 
ELIZABETH MACHLER. 
MONIKA L. SCHMIDT. 
AUGUST IIOLZNER. 
HERMANN G. WiINKLER. 
GEORGE DIENER. 

JOHN REIF. 

ALVIN R. MEISSNER. 
AUGUST SCHMIPT. 

JOHN FRANKE. 


3. Monthly Meeting of February 19, 1932. 

« V. ' V • 

The meeting was called to order at 8:30 and Conducted by 
President R. Brauner. 

(A paragraph relating to the loss of Vice President (2nd) 
Paul Riedel by murder, and former Secretary Gustave 
Bender.) 

The minutes of Jan. 15, and of the Special Meeting of Feb¬ 
ruary 2, 1932, were read, and approved by the meeting. 
(Reports by Fin. Secretary.) * * * 

2—6102a I 
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The purchase of the house 1832 I St. N. W., was dis¬ 
cussed and on account of the difficulties, that have arisen, 
it was resolved to abstain from the purchase of that house. 

The Committee for Ways & Means had, in the 

27 meantime, found another house, 1817 H St. N. W. 

Before we were to take any further steps, all of the 

Directors were requested to inspect said house inside and 
outside, the house to be open Saturday & Sunday for in¬ 
spection, between 1 & 5 o’clock P. M. 

There being no further important matters before the 
Board the meeting adjourned to March 18. 

EMIL GOEDE, Sec. 

4. The Wavs and Means Committee. 

% 

5. Xo, there was no authority granted except the general 
authority conferred in September, 1931, upon the Presi¬ 
dent, Treasurer and 1st Vice President upon the demand 
of anv two of them to withdraw funds from the Savings 
Account on deposit with the District National Bank and 
the Union Trust Company, both of Washington, D. C. 

6. It was pursuant to this general authority that Mr. 
Brauner, President of the Club and Mr. Hoeft, Treasurer 
arranged for the withdrawals of the funds hereinafter re¬ 
ferred to. 

7. Pursuant to the general authority set out in Answer 
Xo. 5, Messrs. Brauner and Hoeft obtained from the Dis¬ 
trict National Bank its Cashier’s check payable to the Dis¬ 
trict Title Insurance Company in the sum of approximately 
$11,000.00 with the intent that the same would or might 
be used in part payment of the purchase price of said prem¬ 
ises. 

8. Pursuant to the general authority set out in Answer 
Xo. 5, Messrs. Brauner and Hoeft obtained from the Union 
Trust Company its Cashier’s check payable to the District 
Title Insurance Company in the sum of approximately $11,- 
000.00 with the intent that the same would or might be used 
in part payment of the purchase price of said premises. 

9. Yes, each check has been redeposited in the respective 
banks on which it was drawn. 

10. No. 

28 11. No. 

12. Nelson B. Durfee was employed to prepare 
plans and an estimate for remodeling for the purpose of 
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determining the cost of same in the event thei club should 
purchase the premises. 

13. $37.00 on the 18th day of March, 1932. 

14. Nelson B. Durfee employed John Troupe; to make re¬ 

pairs to the roof. $37.00 was paid Mr. Durfqe the archi¬ 
tect and it is believed the architect paid Mr. John Troupe 
$12.00 for the repairs. j 

15. The check for $37.00 was paid Durfee on March 18, 
1932. We do not know when Durfee paid Troupe the $12.00. 

THE CONCORD CLUB OF WASHINGTON, 

D. C., 

By RICHARD BRAUNER, Pres . i 

AUBREY B. FENNELL, | 

LUCIUS Q. C. LAMAR, j 

Attorneys for Defendant. 

i 

! 

District of Columbia, ss: 

Richard Brauner, being first duly sworn on oath, deposes 
and says: that he is President of The Concbrd Club of 
Washington, D. C., a body corporate, and is duly author¬ 
ized to sign this affidavit; that he has read the aforegoing 
annexed answers to interrogatories propounded pursuant 
to Equity Rule 54 and subscribed by him, as President, and 
knows the contents thereof; that the facts therein stated of 
knowledge are true and those stated upon information and 
belief he believes to be true. 

RICHARD BRAUNER. 


29 Subscribed and sworn to before me this 9th day of 
July, 1932. 

AUBREY ST. CLAIR WARD WELL, 
[notary seal.] Notary Public , D. C. 


30 


Memorandum Opinion. 
Filed March 21, 1933. 


# 


--**** 




* 


This case was thoroughly prepared and well tried on 
both sides. After studying the briefs submitted by coun¬ 
sel at the argument I asked for further briefs, and they 
have now been presented. 


i 

I 


i 
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There seem to me to be two important questions. 

1. Did the parties reach an agreement (either oral or 
written) that the one should sell and the other buy the 
property in question at an agreed price? 

2. If so, did that contract comply with the statute of 
frauds? 

As a preliminary I may say that I am convinced from 
the evidence and find that it was the intention of defend¬ 


ant not to bind itself to any enforceable contract of pur¬ 
chase, and that plaintiff so understood, and dealt with de¬ 
fendant throughout on that basis. 

I find that on February 2, 1932 defendant took the proper 
corporate action necessary to purchase the property. The 
deed from the plaintiff would have been accepted and the 
money paid for the property had it not been for the report 
of the Title Company that there was on record a prior 
agreement on plaintiff’s part to sell the property to some¬ 
one else; thereafter defendant refused to accept the deed; 
and this refusal was due in part to the presence on record 
of the other agreement and in part to a change of mind 
by plaintiff. 

1. The fair preponderance of the evidence does not shoic 
that there was a definite contract for the sale and purchase 
of the property involved. 


Plaintiff lives in California and his affairs with 


respect to the house here involved were conducted 
bvan agent in Washington. Mr. Kraft, real estate broker in 
Washington, endeavored to effect a sale of this property to 
defendant, The Concord Club. Mr. Kraft negotiated with 
plaintiff’s agent and with the committee and officers of de¬ 
fendant. The members of the committee were of the opin¬ 
ion that $22,000 was a fair price for the property. After 
some telegrams were exchanged between plaintiff's agent 
and plaintiff the latter expressed a willingness to sell at 
that price. Mr. Kraft and plaintiff’s agent were anxious 
to have a contract signed by both parties. Kraft pre¬ 
pared such a contract and it was signed by plaintiff’s agent. 
Mr. Kraft repeatedly endeavored to secure the signing of 
this contract by defendant. But the representatives of de¬ 
fendant positively refused to sign any agreement whatever. 
They stated that some litigation was then pending between 
the club and members or former members, and thev feared 
if they did make any contract to purchase the property and 



21 


J. MC KNIGHT STORROW VS. THE CONCORD (j^LUB. 


sucli fact- became known before the contract jwas carried 
out, these other members might file a suit to j enjoin per¬ 
formance of such a contract. When defendant’s repre¬ 
sentatives refused to sign this contract plaintiff’s agent 
wrote Mr. Kraft that he reserved the right to withdraw his 
contract at any time, in which event plaintiff would not be 
responsible to Mr. Kraft for commission (Defendant’s Ex¬ 
hibit 6). ! 

Up to this time there was nothing but an unaccepted offer 
from plaintiff which might be withdrawn at aby time. 

Mr. Kraft on his own responsibility directedithe District 
Title Company to search the title; the j Title Com- 
32 pany prepared a deed of the property frpm plaintiff 
to defendant; plaintiff’s agent, with the knowledge 
of defendant’s attorney, sent this deed to plaintiff in Cali¬ 
fornia, who, together with his wife, executed the same; 
plaintiff’s agent delivered this deed to the Title Company 
with instructions as to what should be done with the pro¬ 


ceeds of the sale. 

At this juncture defendant’s attorneys prepared the 
necessary papers to authorize defendant corporation to 
take the necessary steps to buy the property. 

Under the attorneys’ supervision the directors of the 
club held a special meeting and adopted a resolution. The 
minutes recite that one of the directors brought to the at¬ 
tention of the meeting the desirability of the purchase of 
a new club house and the contemplated purchase of prem¬ 
ises 1832 Eye Street, and that after a full discussion the 
following resolution was adopted: 


“Resolved, That the Concord Club of Washington, D. C., 
buv a tract of land in the District of Columbia, described 
as Lot 801), in Square 105, together with the improvements 
thereon, the same being known and designated as 1832 Eye 
Street, X. W., Washington, D. C., for tiic use qf The Con¬ 
cord Club of Washington, D. C., as a club hous(j at and for 
the price of $22,000, payable in cash at the time of settle¬ 
ment. 

“And be it further resolved, That the President be au¬ 
thorized to have cashier’s checks drawn on the Union Trust 
Company and the District National Bank in amounts suffi¬ 
cient to pay the purchase price of said property as hereto¬ 
fore stated and the further amounts due as shpwn by the 
settlement sheet of The District Title Insurance Company, 
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dated February 3, 1932, and pay and deliver said checks in 
full settlement of said purchase.’’ 

To my mind this resolution is not an acceptance of plain¬ 
tiff’s offer. It was only the decision of the directors of the 
club that the club would buy the property. 

The Court of Appeals said in the case of Cleborne v. 

Totten, decided March 7, 1932, quoting from Carr v . 
33 Duval, 14 Pet. 77, 81: 

“If it is doubtful whether an agreement has been con¬ 
cluded, or is a mere negotiation, chancery will not decree a 
specific performance.” 

See also 25 R. C. L. 338. 

2. The statute of frauds was not complied with, 

Kraft was a broker and not the agent of either party. 
He did not sign any writing. 

No writing or instrument of any kind passed between 
plaintiff and defendant or between agents representing 
either of them. There were letters from plaintiff’s agent 
to Kraft, but Kraft was not agent for anv one. Plaintiff 
did deposit a deed with the Title Company, but the latter 
was not defendant’s agent. Therefore the memorandum 
cannot be made up of a series of letters passing between 
the parties. Xo writing describing or referring to the al¬ 
leged contract signed by one of tlie parties ever came into 
tlie possession of the other, as occurred in Beckwith v. Tal¬ 
bot, 95 U. S. 289, and in Marks r. Cowdin, 226 X. Y. 138. 

The parties never got together and signed several docu¬ 
ments, the whole of which described a complete contract. 

This is not the case of several documents executed simul¬ 
taneously, or after a short interval, and all deposited to¬ 
gether in escrow* as in Edwards v, Watson, 258 Mo. 643, 
or with a third person as in Jenkins v. Harrison , 66 Ala. 
345. 

IV hat ever plaintiff or his agent signed went either to 
Kraft, the broker, or to the Title Company which became 
plaintiff’s agent., Xothing signed by plaintiff or his agent 
ever got into possession of defendant or its agent or at¬ 
torney. 

& 

On the other hand no writing signed by any officer or 
member of the club, and no copy of any of its resolutions 
ever left the possession of the club. 
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34 Therefore it seems to me that plaintiff can rely 
only on documents signed by proper officers of the 

club, or its agents and writings therein referred to. 

Applying this conclusion to the evidence, I think I may 
consider the waiver of notice (Plaintiff’s Exhibit 27), the 
minutes of the meeting of the directors of j February 2 
(Plaintiff’s Exhibit 26), the settlement sheet of February 
3 (Plaintiff’s Exhibit 14), the resolution of jFebruary 2 
(page 2 of the answer to interrogatories), the checks on 
the Union Trust Company and the District National Bank 
(Plaintiff’s Exhibits 2, 18, 19), the resolution of the direc¬ 
tors’ meeting of January 15 (page 1, answers to interroga¬ 
tories), and the report of the Ways and Means Committee 
(Plaintiff’s Exhibit 25). i 

Not one of these documents mentions the pame of the 
vendor nor does it describe him in any -wav. 

It is true that on February 2d, a deed from plaintiff pur¬ 
porting to convey the property to the defendant was in 
possession of the Title Company, and that this fact was 
known to defendant’s attorney, who had examined the deed 
both before and after its execution. 

But this fact can be established only by parol evidence, 
and as I read the authorities I am constrained! to hold that 
the papers above referred to do not constitute h compliance 
with the statute of frauds because they do not! disclose the 
name or description of the vendor. 

The parties have submitted elaborate briefs!citing many 
authorities on this question. I have read them all with 
care and have reached the conclusion that I ain controlled 
in this matter by the decision of the Supreine Court in 
draft on r. Cummings, 99 U. S. 100. There the} Court said: 

35 “The distinct objection to the instrument, as so 
presented, is that the other party to the contract of 

sale is not named in it, and can only be supplied by parol 
testimonv. 

“The statute not only requires that the agreement on 
which the action is brought, or some memorandum thereof, 
shall be signed by the party to be charged, hut that the 
agreement or memorandum shall be in writing. In an 
agreement of sale there can be no contract \vithout both 
a vendor and a vendee. There can be no purchase without 
a seller. There must be a sufficient description of the thing 
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sold and of the price to be paid for it. It is, therefore, 
an essential element of a contract in writing that it shall 
contain within itself a description of the thing sold by 
which it can be known or identified, of the price to be paid 
for it, of the party who sells it, and the party who buys it. 
There is a defect in this memorandum in giving no indica¬ 
tion of the party who sells. If Grafton was bound to pur¬ 
chase, it was because somebody was bound to sell. If he 
was bound to pay, somebody was bound to receive the money 
and deliver the consideration for the price so paid. 

“There can be no bargain without two parties. There 
can be no valid agreement in writing without these parties 
are named in such manner that some one whom he can 
reach is known to the other to be bound also. Xo one is 
bound in this paper to sell the Glen House, or to convey it. 
Xo one is mentioned as the owner, or the other party to 
this contract. Let it be understood that we are not dis¬ 
cussing the question of mutuality in the obligation, for it 
may be true that if a vendor was named in this paper, the 
offer to perform on his part would bind the party who did 
sign. But Grafton did not agree to buy this property of 
anvbodv who might be found able and willing to furnish 
him a title. He was making a contract which required a 
vendor and a vendee at the time it was made, and he is 
liable only to that vendor. The name of that vendor, or 
some designation of him which could be recognized without 
parol proof extraneous to the instrument, was an essential 
part of that instrument to its validity (p. 106).” 

This case has been followed ltianv times and the rule 
seems thoroughly settled that a memorandum which fails 
to disclose the name of the vendor is not sufficient. The 
following are directly in point: 

Bowers r. Glueksman. 68 X. J. Law 148—holding insuffi- 
cient a contract for the sale of land where the memorandum 
failed to disclose the vendor. 

36 In Mentz ?*. Nemcitter, 122 X. Y. 497, an entrv bv 
the auctioneer not showing the name of the seller 
was held insufficient. 

In Moore r. Adams . 153 Ga. 709, tile vendor did not ap¬ 
pear either by name or description. 

BarJchurst v. Kevins , 106 Xeb. 38—the grantor must be 
sufficiently described in the memorandum. 
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Santis r. Cannata, 42 R. I. 123—the memorandum of sale 
is insufficient where the vendor is not named or described. 

In the recent case of Irvvnor Corp. v. Rodewald, 253 N. Y. 
476, in an opinion by Cardozo, Chief Just icq, the Court 
refused to decree specific performance where the memo¬ 
randum relied on was signed by a broker but faided to iden¬ 
tify the purchaser by name. 

And as I have previously indicated the fact^ established 
here do not bring this case within the principle jof the cases 
cited on plaintiff’s behalf. 


o 

o. 


I am unable to find that there teas sufficient part per¬ 
formance of the alleged contract to authorize a decree. 

Admittedly the key was delivered for the Purposes of 
inspection long before it is claimed that any contract was 
made. The repairing of the hole in the roof \\t a cost of 
$12, and the expenditure of $25 for the services jof an archi¬ 
tect in planning alterations may reasonably be considered— 
as defendant claimed—to be expenditures in contemplation 
of purchase. In this connection the resolution qf the direc¬ 
tors of the club of January 15, 1932, on page 1 of the an¬ 
swers to the interrogatories is important. The expendi¬ 
tures seem to me rather trivial, and the failure to 
37 return the kev mav easilv have been an Oversight. 

These acts were by the defendant, not by the plain¬ 
tiff. The Supreme Court has held that the part perform¬ 
ance must be by the party calling for the enforcement of 
the contract. Williams v. Morris, 95 U. S. 457.! 

The evidence requires me to find—and I dq find—that 
the release from Taylor was secured by plaiiitiff at the 
express direction of Mr. Fennell, and that Mr. Fennell 
stated that when the release was obtained the [transaction 
would be consummated. But I am doubtful asito whether 
Mr. Fennell had the authority to bind his client,! defendant, 
by this statement. But even if this were authorized by de¬ 
fendant, I do not think it is such part performance as to re¬ 
quire a decree. The part performance must bq such that 
no other remedy would be adequate. Recovery |of the $100 
paid for the release would seem to be sufficient jremedy. 

From what I have said the conclusion of law follows 
that defendant is entitled to a decree dismissing the bill 
of complaint. 


i 

i 

! 


i 

i 


i 

i 
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If the parties wish me to make any further findings of 
fact, counsel will submit their proposed findings. 

March 21, 1933. 

JESSE C. ADKINS, 

Justice . 


38 Motion for Leave to Amend Bill of Complaint, and 
Make Additional Parties Defendants. 

Filed June 3, 1933. 

******* 


Comes now the plaintiff, John McKnight Storrow, by his 
attorneys, and moves the Court for leave to amend his bill of 
complaint filed herein and the caption thereof, and to make 
additional parties defendants as follows: 

Add a new paragraph after paragraph eight, to read as 
follows: 

Ninth. Plaintiff further represents that after the filing of 
this suit said defendant entered into a certain contract and 
agreement with the Union Trust Company of the District of 
Columbia, bearing date the 7th day of June, A. D., 1932, 
wherein and whereby said defendant promised and agreed 
to and with said Union Trust Company of the District of 
Columbia that if it would cancel its treasurer's check No. 
37073 in the amount of Eleven thousand and thirty Dollars 
($11,030), payable to the order of the District Title Insur¬ 
ance Company, issued by direction of said defendant on 
February 3, 1932, and deposit the proceeds thereof to the 
credit of said defendant in a certain savings account entitled 
“Concord Club Building Fund, ,, said defendant would not 
withdraw from said savings account said sum of Eleven 
thousand and thirty Dollars ($11,030) until this suit 
39 had been!settled to the satisfaction of said Union 
Trust Company of the District of Columbia: that the 
plaintiff is now informed and believes, and therefore alleges 
that said defendant is seeking to withdraw said fund and ob¬ 
tain possession of the same; that it has made demand upon 
said Union Trust Company to pay over and deliver said 
fund to it, the said defendant; that the plaintiff apprehends 
similar efforts will be made to withdraw from the District 
National Bank the sum of Eleven thousand, thirty and 
nin-ty-five hundredths Dollars ($11,030.95), representing a 
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cashier’s check payable to the District Title Insurance Com¬ 
pany, obtained from said bank by said defendant to be used 
in completing the purchase of the real estate described in 
the bill of complaint, which said check was likewise rede¬ 
posited to the credit of said defendant in saiA bank; that 
said defendant is without substantial means pr property, 
save and except the moneys in said banks represented by 
said redeposited checks; that since the filing of this suit and 
the hearing upon the same, an entirely new I^oard of Di¬ 
rectors and Officers have been chosen, dominate^ by Richard 
Brauner; that the purpose of seeking to withdraw said 
moneys is to regain possession of the same, to the end that 
they may be disposed of prior to the final determination of 
this cause, with the effect that said defendant will be therebv 
rendered unable to pay the purchase price of the property 
involved in this cause, and to render wholly ineffectual any 
relief which may be decreed herein so far as this plaintiff is 
concerned; that in order to prevent consummation of said 
fraudulent purpose on the part of said defendant, it is neces¬ 
sary that said Union Trust Company of the District of 
Columbia, a corporation, said District National!Bank, a cor¬ 
poration, and Joshua Evans, Jr., Conservator of the Dis¬ 
trict National Bank and in charge of its affairs, pe made par¬ 
ties defendant to this cause. 

40 Add an additional prayer, No. 3a, reading as fol¬ 
lows : 

3a. That said defendants, Union Trust Conjpanv of the 
District of Columbia, District National Bank, jand Joshua 
Evans, Jr., as Conservator of the District National Bank, 
and each of them, their agents, servants, and employees, may 
be restrained and enjoined from suffering or permitting the 
withdrawal by said defendant from the said Union Trust 
Company and District National Bank, respectively, the 
proceeds of the said checks mentioned in paragraph ninth 
of this bill of complaint. 

BRANDENBURG & BRANDENBURG, 
By L. M. DENIT, j 

Attorneys for Plaintiff. 

i 

District of Columbia, ss: 

7 i 

John W. Calvert upon oath deposes and says that he is 
attorney in fact of John McKnight Storrow, named as plain- 
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tiff in the above entitled cause; that said plaintiff resides 
at Pasadena, California; that he has read the foregoing and 
annexed proposed amendments to the bill of complaint; that 
the facts therein stated are true and correct; that he makes 
this affidavit for and on behalf of the plaintiff, by virtue of 
authoritv in him vested bv the plaintiff. 

JOHN W. CALVERT. 

Subscribed and sworn to before me this 3rd day of June, 
A. D. 1933. 

[seal. J E. PERCIVAL WILSON, 

Notary Public , I). C. 

My commission expires January 15, 1937. 

41 Points anfl Authorities in Opposition to Motion to 
Amend Pill of Complaint and Make Additional 
Parties I)efendants. 

Filed June 14, 1933. 


The purpose of this motion is apparently to tie up the 
bank deposits of the defendant until a contemplated appeal 
has been disposed of. The motion was filed several months 
after the decision of this Court to dismiss the bill. The de¬ 
fendant opposes the motion upon the following grounds: 

1. That the Court should not permit an amendment to the 
bill of complaint at this late date. 

2. Since as a matter of law the plaintiff has no right to 
enjoin the disposition of the funds in order to satisfy a pos¬ 
sible decree in his favor, the proposed amendments are 
without merit and should not therefore be allowed. 

Proposition One. 

1. That the Court should not permit an amendment to 
the bill of complaint at this late date. 

It is of course realized that the plaintiff might in the dis¬ 
cretion of the Court amend the bill at any stage in the pro¬ 
ceedings. This is not a matter of absolute right however 

but is entirelv discretionarv with the Court. We do not- 

• » 

see how an amendment at this date serves the end of 
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justice. The case lias proceeded on a definite theory. The 
defendant has answered the bill of complaint and the issues 
joined thereon have been tried and determined by this 
Court. Now after the case is over, the plain)iff asks leave 
to amend the petition. If an amendment is permitted to be 
filed, it would seem that the defendant would be required 
to answer the bill and new issues would be created 
42 thereby. Not only is an amendment aj*ked, but new 
defendants are sought to be brought in and certain 
relief is asked against them. These defendants would have 
to file their answers, new issues would be framed, and it 
would seem most unusual that the plaintiff under such cir¬ 
cumstances should at this date ask leave to fjle an amend¬ 
ment to the bill and if such an amendment were permitted, 

the utmost confusion would result. Not dnlv was this 

% 

amendment requested after the written decision of the 
Court had been filed but it was made after tlid plaintiff had 
filed and submitted to the Court his finding^ of fact and 
after the defendant has submitted its findings! of fact. The 
plaintiff has cited no authorities in support of this unusual 
procedure and under the circumstances we submit that the 
Court in the exercise of its judicial discretion should refuse 
to permit an amendment. 


Proposition Two. 

i 

2. Since as a matter of law the plaintiff hajs no right to 
enjoin the disposition of the funds in order, to satisfy a 
possible decree in his favor, the proposed amendments are 
without merit and should not therefore be allowed. 


The purpose of this amendment is to tie upland hold in¬ 
tact the funds of the Concord Club so that in t)ie event of a 
possible ultimate decree in plaintiff’s favor, the funds 
might satisfv such decree. When this suit Was first filed 

° * ... i 

counsel for the plaintiff advised both banks bt letters that 
if the checks in question were cashed or the! funds with¬ 
drawn pending the final disposition of his bill of complaint, 
he would hold them responsible. One of thesje letters ad¬ 
dressed to the District National Bank was offered in evi¬ 
dence. We are cognizant of no theory! of law that 
43 may be relied upon that would warrant holding a 
bank liable under such circumstances. Nevertheless 
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the Union Trust Company and the District National Bank, 
apprehensive of such liability would not permit the defend¬ 
ant to redeposit the checks or to withdraw such funds ex¬ 
cept upon the execution by the Concord Club of a special 
agreement that it would not withdraw the funds until this 
suit had been settled to the satisfaction of the banks. The 
Concord Club being desirous of not losing the rather sub¬ 
stantial interest on these large checks consented to sign the 
letter prepared by the Union Trust Company relative to 
the terms upon which the bank would accept the redeposit 
of the checks, and agreed orallv to the same terms with the 
District National Bank. 

Unless the two banks and the plaintiff have a common 
interest in the subject matter of this litigation, we do not 
see how the contract between the defendant and the bank 
can be availed of by the plaintiff in these proceedings. 
Whatever rights the banks might have with respect to this 
contract, or their remedy in the event of a possible breach 
of such contract, is a matter with which the plaintiff should 
have no concern. The plaintiff in this case had during the 
proceedings, ample opportunity to attempt to enforce his 
alleged right to tie up these funds under his third and 
fourth prayers of the bill of complaint, asking that said de¬ 
fendant be enjoined from disposing of said funds. 

If he intended to pursue this course, he should have asked 
for a preliminary injunction and in the event of such re¬ 
quest for injunction, we would have had an opportunity to 
have tested the merits of the plaintiff’s claim in this re¬ 
spect. Under the allegation of the bill, (assuming 
44 but not admitting the existence of such a right in the 
plaintiff) a priina facie case might have been made 
out and a preliminary injunction under such circumstances 
might have been granted. The case now having been de¬ 
cided upon its merits, and the Court having found upon the 
evidence that no right of action in the plaintiff exists there 
is no basis at this time for the issuance of such a prelimi¬ 
nary injunction. 

Waiving for the sake of argument what has alreadv been 
said, we submit that as a proposition of law, the plaintiff 
has no right to enjoin the disposition of these funds. It is 
recognized that under some circumstances, i. e., in cases 
where the funds or property is itself the subject matter of 
litigation, the Court has preserved the fund or property by 
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way of injunction and/or receivership, hut! not funds or 
property not the subject matter of litigation merely for the 
purpose of insuring satisfaction of a possible judgment or 
decree in a contested case. If that were not true, every per¬ 
son sued would be subject to have his bank account or other 
property sequestered which would result in *in incalculable 
injury. This however is exactly what the defendant is en¬ 
deavoring to do, not onlv in a contested case but in one this 

Court has alreadv held to be without merit. I 

•> 

It is true the cashier checks in question were made pay¬ 
able to the order of the District Title Company but they 

were at all times retained in the eustodv and control of the 

* ! 

defendant and the plaintiff had no interest or rights therein, 
as has alreadv been found bv this Court. We! then come to 
the proposition as to whether the plaintiff before he has 
established his legal rights against the defendant can re- 
strain the alienation of the defendant’s property 
45 upon the theory that if and when the plaintiff is suc¬ 
cessful he will have in hand the money or property 
necessary to satisfy his judgment or decree. ! There is no 
basis for such proposition. 


In Hess vs. Horton, 2 App. D. C. 81, it was! held that an 
injunction was not obtainable to restrain the jalienation of 
property unless the claim had been reduced toj judgment or 
the plaintiff had some equitable lien upon the funds or 
property sought to be subjected to his demand. The Court 
in that case quoting Mr. Justice Fields, in ScStt vs. Neely, 
140 U. S. 106, said: 

j 

“In all cases where the Court of equity interferes to aid 
the enforcement of a remedv at law, there must be an ac- 
knowledged debt or one established by a judgment ren¬ 
dered, accompanied by the right to the appropriation of the 
property of the debtor for its payment; or 1 6 speak with 
greater accuracv there must be in addition to such acknowl- 
edged debt an interest in the property, or a jlien thereon 
created by contract, or by some distinct legal proceedings.” 

See also Smith vs. R. R. Co., 99 U. S. 398; National Tube 
Works Co. vs. Ballou, 146 U. S. 517. In this lasit case it was 
said: 

i 

i 

“When it is sought by equitable process t;o reach the 
equitable interest of the debtor, the bill, unless otherwise 


i 
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provided by statute must set forth a judgment in the juris¬ 
diction where the suit in equity is brought, the issuing of an 
execution thereon and its return unsatisfied or must make 
allegations showing that it is impossible to obtain such a 
judgment in any Court within such jurisdiction. 

“We will not say there is no possible case in 
which this exception is claimed, may not be made to apply, 
but where ever it has been held by the Supreme Court that 
judgment at law and fruitless execution thereon are not in¬ 
dispensable prerequisites to the right to resort to equity for 
relief it will be found the complainant had some interest in, 
or equitable lien upon, the fund or property sought to be 
subjected to his demand, as was the case in Case vs. Beau¬ 
regard, 101 U. S. 688, another of the authorities relied upon 
by the appellant.” 

In the case of Friedling vs. Freedman 44-App. D. C. 191, 
tlie Court said: 


“A Court of equity is without jurisdiction to en- 
46 join such a conveyance by a possible debtor to await 
the future possibility of a judgment in favor of a 
creditor whose status, as such, depends upon the outcome of 
a pending suit. Before such equitable relief in an inde¬ 
pendent action can be invoked, there must be an existing 
judgment at law or a fixed and definite claim, which either 
is or can be made a lien upon the specific property. Griffin 
vs. Long, 36 American Dec. 43. Board of Public Work's vs. 
Columbia College, 17 Wallace 521, 21 Law Ed. 687. 

“The rule is elementary that a creditor cannot 
assail as fraudulent an assignment or transfer of property 
by a debtor until the debt has been established by a judg¬ 
ment in a Court of competent jurisdiction. Scott vs. Neely, 
140 U. S. 106, 35 Law Ed. 358; Case vs. Allen, 149 U. S. 451, 


37 Law Ed. S04; 

“Much less will the mere probability of such a 

convevance bv an undetermined debtor sustain an action on 
% » 

a complaint of a possible creditor.” 


In view of the above authorities it is respet/rcly sub¬ 
mitted that the petition to amend the bill of complaint be 
denied. 

AUBREY B. FEXXELL, 
LUCIUS Q. C. LAMAR, 

Attorneys for Defendant. 
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Order Denying Motion for Leave to Aniend. 
Filed June 22,1933, as of June 21,1933. 


Upon consideration of the motion of plaint ill for leave to 

amend and add parties defendants, and the argument of 

counsel thereon, it is, by the Court, this 21st dav of June, 

A. D. 1933, ‘ ! 

Ordered that said motion be and the same is hereby 

1 * 

denied. 

Bv the Court: 

JESSE C. ADlyINS, 

Justice. 

i 

i 

i 

47 To the signing of the foregoing order the plaintiff 
notes an exception which is hereby allowed. 

JESSE C. ADKINS, 

Justice. 

i 

i 

48 Findings of Fact f Conclusions of Law , Memorandum. 

Filed June 22, 1933. ! 


The Court finds the facts as follows: 

1. Prior to and at the date of the institution of this suit 

plaintiff John McKnight Storrow resided ip Pasadena, 
California. He entrusted to John \V. Calvert, a member of 
the bar of this Court, connected with the National Savings 
and Trust Company, the care and management lot* the prop¬ 
erty described in the bill of complaint, title to \Vhich was in 
plaintiff. j 

2. Defendant is a social and literary club incorporated 
under the laws of the District of Columbia and at the time 
of the transaction involved in this cause its officers were 
Richard Brauner, president; A. C. Machler, second vice- 
president; Joseph A. Iioeft, treasurer, and Emil Goede, 
secretary. Defendant formerly had its headquarters at No. 
314 C Street, northwest. Upon the acquisition of that prop¬ 
erty by the District of Columbia defendant proceeded to 

3—6102a 
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consider the question of the purchase of new quarters. A 
committee known as the Committee for Ways and Means 
was appointed to locate such quarters, and Alvin R. 
49 Meissner was designated as chairman of said com¬ 
mittee. The exact authority and duties of the com- 

* 

mittee were not established. 

3. William B. Kraft, a real estate broker in the District 
of Columbia, endeavored to find a suitable property for a 
new clubhouse for defendant for the purpose of selling such 
property to defendant. He suggested several properties 
which proved unsuitable, and finally he suggested the prop¬ 
erty belonging to plaintiff. Kraft obtained and left with 
Meissner, chairman of the Ways and Means Committee 
of defendant, a key to the property. Meissner and others 
examined the property and had a second key made for the 
convenience of members of the committee in examining the 
property. Members of the committee went over the prop¬ 
erty more than once and were so impressed by it that they 
obtained authority from the Board of Directors of defend- 
ant to employ an architect to examine the property and de¬ 
termine whether it was worth the price asked and was well 
preserved, and also to report what remodeling would be 
necessary to make the property suitable for the purposes 
of defendant. The committee did engage an architect for 
these purposes and defendant paid him his fee of $25. 

4. Some litigation then was either pending or had been 
threatened bv some of the members or former members 
of the club who desired to have a distribution among the 
members of the moneys realized from the sale of the old 
clubhouse. The attorney for defendant Mr. Fennell was 
unwilling to permit his client to make a contract for the 
purchase of the property because he feared that if such a 
contract were made and the fact became known to the dis¬ 
senting members they might file a suit to enjoin the acquisi¬ 
tion of another clubhouse or to secure possession of the 

moneys belonging to the club. During the negotia¬ 
nt) tions Mr. Calvert, urged that Kraft obtain a contract 
for the purchase of the property signed by the au¬ 
thorized ollicers or agents of the defendant. Defendant 
and its representatives consistently refused to sign any 
contract and the negotiations were carried on bv Calvert 
with a full realization of this position taken by defendant. 

5. About December 14, 1931, Meissner and Fennell called 
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upon Calvert and asked him to submit an offer of $22,000 
for the property to plaintiff. Calvert stated be thought he 
should have a written offer signed by defendant before sub¬ 
mitting anything to plaintiff. For the reasons set forth in 
Finding 4 Fennell seated that he did not want to give a 
written contract but that they could work this matter out 
in some way. Thereupon Calvert sent to plaintiff in Cali¬ 
fornia the following telegram (the cost of which was paid 
by Kraft, the real estate broker): 

“ December 14, 1931. 

“Mr. J. McK. Storrow, 

2175 Carfias Drive, 

Route 2, | 

Pasadena, California: 


Have an offer for Eye Street property net to you twenty 
one thousand two hundred forty dollars all cajsh. Property 
in bad shape. Parties not willing to give any more. Think 
this is good offer at this time. 

JOHN W. CALVERT.” 

After requesting and obtaining details concerning the 
offer from Calvert plaintiff wired his acceptance by the fol¬ 
lowing telegram: 

“Pasadena, Calif., 1931, Dec. 15. 

John IV. Calvert, 

Nat’l Savings and Trust Co., j 

Washington, D. C. : 


Offer accepted as per last telegram. 

J. McK. STORROW.” 


On December 31, 1931, Calvert wrote Kraft 
fendant’s exhibit 6, made part hereof by if 
which Calvert stated: 


a letter (de- 
eference) in 


51 

“Mr. William B. Kraft, 

907 15th Street, 

Washington, D. C. 

Dear Sir: 


“December 


131st, 1931. 

i 


i 

! 


In reply to your offer made to me for property 1832 Eye 
Street of $22,000, I wish to advise you that I have sub- 


i 

I 

i 
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mitted the same to my client Mr. Storrow and enclose 
copies of our telegrams. It is understood that as you have 
not submitted any contract, in writing or put up any money, 
that until the sanje is done, that I or Mr. Storrow retain the 
right to sell the property to any other purchaser without, 
being liable for anv commission or other damages. * 

JOHN W. CALVERT.” 


6. On January 15, 1932, the Committee for Wavs and 
Means made a report to the Board of Directors: said re¬ 
port was in writing, was read to and approved by the Board 
of Directors, the material portions being as follows: 

“We ask the Board for a check of $100.00 to be used as 
a deposit on the property located at 1832 I Str., X. W. to 
show our good will and to secure its purchase for the cash- 
price we offered. 

We recommend this as the most profitable and safest in¬ 
vestment so far offered the Concord Club. 

The following recommendations are further submitted: 

That the Wavs and Means Committee be authorized to 

» 

engage an architect to draw the plans necessary for all 
alterations of tlie building for Club purposes, under build¬ 
ing regulations, to secure the procurement of a building 
permit, the cost of the plans not to exceed the sum of 
$ 100 . 00 . 

These plans, together with an estimate of the cost of re¬ 
building, etc. shall be submitted to a special meeting of the 
Board of Directors to be passed upon, the President to call 
this meeting as soon as our attorney advises us to proceed. 

To comply with,our Constitution and By-Laws, under the 
Code of the District of Columbia, we deem it the duty of the 
Board of Directors to procure a suitable Home for our 
Club as soon as possible. 

* # # # _ # # * 

52 After the adoption of this report a check for $100 
payable to the order of Calvert was issued by de¬ 
fendant. Meissner handed this check to Fennell for deliv- 
erv to Calvert. Fennell withheld deliverv advising Meiss- 
ner that lie preferred to give his personal check and not 
that of defendant; that Meissner should accordingly get a 
new check payable to Fennell for $100, and he would ex- 
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change it by giving his personal check to Calveik. Defend¬ 
ant’s check for $100 payable to the order of Fennell was 
subsequently made out. Meissner wrote Fennell! as follows: 

Jan. 117, 1932. 

“Mr. Aubrey B. Fennell, 

Attorney-at-Law, 

* 

Woodward Bldg., 

Washington, D. C. | 

Dear Mr. Fennell: 

Mr. John W. Calvert, attorney for the National Savings 
and Trust Co., who is the representative of the owner of 
property 1832 Eye St. N. W. is just about tired, of waiting 
and may stop the offer. 

We therefore request you to notify Mr. Cahfert at once 
and inform him that we will deposit one hundred dollars 
to secure an option on the property so that ^Ir. Calvert 
can see our good will. 

Mr. Brauner promised to mail you a check which should 
be in your possession Monday morning. 

Mr. Kraft informed me vesterdav that Mr. Calvert would 

+ * 

not wait any longer than Monday, Jan. 18th 1^32. 

The Board of Directors voted in favor of tjhis sum at 
last Friday’s meeting to safe guard our offer.! 

The inclosure will give you information tliajt our offer 
was made in good faith. 

Yours trulv, 

ALVIN R. MEISSNER.” 

i 

i 

i 

7. Thereafter Fennell and Kraft again called on Cal¬ 
vert. Fennell said he had worked out a plan of a resolution 
which the club would pass as soon as the deed was returned, 
and the deal would be closed (Calvert, 112). Fennell 
53 told Kraft in substance as follows: 

i 

“You get Mr. Calvert to send the deed to Mir. Storrow; 
let him execute the deed in California and return it by air 
mail. In the meantime vou order title from the; Title Com- 

* i 

pany; then you will tell me that the title is clear and the 
deed is here and I will immediately call a meeting and pass 
a resolution and the next morning we will consummate the 
deal all at one time and it will be too late for any of the 
members to stop the sale (Kraft, 142).” 
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Calvert had the assurance of Fennell that as soon as the 
deed was returned the deal would be closed. 

Relying upon this assurance Calvert forwarded to plain¬ 
tiff in California the deed conveying the property to de¬ 
fendant and requested that it be executed and returned by 
air mail to Calvert (Calvert, 112). Upon the assurance 
of Fennell that the plan above outlined would be carried 
out Craft ordered the title from the District Title Company. 

The deed was duly executed by plaintiff and his wife, 
acknowledged before a notary public on January 26, 1932 
and returned by air mail in an envelope postmarked that 
dav. The executed deed was submitted to Fennell for ex- 

mt 

amination and was approved by him shortly after its return. 

8. After February 2, 1932 defendant’s attorneys pre¬ 
pared the necessary papers to authorize defendant cor¬ 
poration to take the necessary steps to acquire the property. 

On February 2, 1932 a special meeting of defendant’s 
Board of Directors was held pursuant to the following 
waiver of notice which was signed by all members of the 
Board: 


“Waiver of Noticr of Meeting of Directors. 

“We, the undersigned, duly elected directors of The Con¬ 
cord Club of Washington, D. C., do hereby severally waive 
notice of time, place and purpose of a meeting of directors 
of said corporation, and consent that the meeting be held 
at 316, 14th Str. S. W. in the City of Washington, District 
of Columbia, on the 2nd day of February, 1932, at 8 o’clock 
p. m. and we do further consent to the transaction of any 
business that may come before the meeting including a con¬ 
sideration of the purchase of real estate for a clubhouse.” 

54 The minutes of the special meeting are as follows: 

“A special meeting of the Board of Directors of the Con¬ 
cord Club of Washington, D. C., was held at-in the City 
of Washington, D. C., on the 2nd day of February, 1932, at 
— o’clock P. M. 

Present: Messrs. President R. Brauner, 1st Vice Presi¬ 
dent Alfred Machler, 2nd Vice President P. Riedel, Sec¬ 
retary E. Goede, Treasurer J. Hoeft, George Diner, John 
Rief, August Schmidt, John Franke, Herman C. Winkler, 
Alvin R. Meissner, Albert Buehler, A. Holzner, A. Schweser, 
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Mrs. A. Schmidt, Mrs. A. Machler, constituting all of the 
Directors of The Concord Club of Washington, ID. C. 

The President presided over the meeting and the Secre- 
tarv acted as Secretarv of the meeting. 

The Secretary presented and read a waiver of notice of 
the meeting signed by all of the Directors, which was or¬ 
dered filed. ' | 

Mr. J. Hoeft brought to the attention of the Directors 
the desirability of the purchase of a new club house and 
the contemplated purchase of premises 1832!Eye Street, 
X. W. After a full discussion, the following resolution was 
moved, seconded, and unanimously adopted. 

Resolved, That the Concord Club of Washington, D. C., 
buy a tract of land in the District of Columbia, described as 
Lot 809, in Square 105, together with the irhprovements 
thereon, the same being known and designated as 1832 Eye 
Street, X. W., Washington, D. C. for the use of The Concord 
Club of Washington, D. C., as a club house at| and for the 
price of $22,000.00 payable in cash at the time ojf settlement. 

And be it further resolved, That the President be author¬ 
ized to have cashiers’ checks drawn on the pinion Trust 
Company and the District National Bank in ^mounts suf¬ 
ficient to pay the purchase price of said property as here¬ 
tofore stated and the further amounts due as dhown by the 
settlement sheet, of The District Title Insurance Company, 
dated February 3, 1932, and pay and deliver! said checks 
in full settlement of said purchase. 

Upon motion duly made, seconded and unanimously car¬ 
ried, the meeting was adjourned. 

[skal.1 ' EMIL GOjEDE, 

Secretary.” 


This resolution was not an acceptance by tlje club of an 
offer of plaintiff to sell the property but was|the decision 
of the directors of the club that they would buy the property. 
The minutes of the meeting further state: 

“A paper prepared by Mr. Fennell, our attorney, was 
discussed, empowering him to carry the purchase of the 
abovementioned property into effect, provided it now has 
a clear title. It was signed by all officers and di- 
55 rectors and delivered to the committee f0r Ways and 
Means for furtherance.” 


! 
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The paper referred to is the waiver of notice above set 
forth, and said resolution of February 2, 1932. 

About February 2 the president of the club orally in¬ 
structed Fennell that the property was not to be bought 
unless the title was clear. 

9. Prior to this special meeting Fennell and Calvert ar¬ 
ranged to settle the sale as of February 3, 1932. 

Fennell had Kraft secure a settlement statement from 
the Title Company and requested Kraft to obtain Calvert’s 
o. k. upon this sheet, and this was done. This settlement 
statement was before the Board of Directors at the time of 
the special meeting mentioned in the preceding finding, and 
was the basis for determining the amount necessarv to be 
paid by defendant for the property; said settlement state¬ 
ment is made part hereof by reference. 

On February 3,1932 Calvert delivered to the District Title 
Company a letter of instructions, with which was enclosed 
the deed of conveyance executed by plaintiff and his wife. 
The deed was in the form used in this District to convey 
land in fee simple and was duly executed. Said letter is as 
follows: 

; “Washington, D. C., Feb. 3, 1932. 

“The District Title Insurance Company, 

The Lawyers Title Insurance Company, 

The Washington Title Insurance Company. 

Gentlemen : 

Enclosed please find a deed from John McKniglit Stor- 
row to The Concord Club conveying Lot- 31 & 32 Square 
105 to be delivered upon the following terms: 

Price of property, $22,000 less a deposit of $ none made 
to-. 

The following items are to be adjusted by calculation to 

-,-, date of transfer. 

56 “Kent paid: None at $— per month. 

Water rent paid to: None at $— per year. 

Insurance: $— None paid to - - @ $— for — 

vears. 

Interest above trust paid to-,-. 

Taxes and assessments are to be adjusted and settled 
according to the amounts reported on the certificate of the 
Collector of Taxes. 
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You are to pay from the proceeds of sale the note (with 
interest) secured by a deed of trust on the above property 

held by-, Nothing to pay; expense of releasing 

said deed of trust, a commission of $— payable 5 & 3% 
to Comm, to W. B. Kraft and-. 

Yours very truly, 

(Signature) * JOHN McKNIGHT STOKROW, 
(Signature) By JOHN W. CALVERT, j 
(Address) Agent.” 


10. Pursuant to the resolutions adopted at the Directors’ 
special meeting held February 2, 1932 defendant drew a 
check upon funds belonging to it on deposit wjith the Dis¬ 
trict National Bank for $11,030.95, and obtained a cashier’s 
check for that amount payable to the order of |the District 
Title Insurance Company; also a check upon its funds on 
deposit with the Union Trust Company for $11*030, receiv¬ 
ing a treasurer’s check for that amount likewise payable to 
the order of the District Title Insurance Company. They 
were entrusted to Mr. Meissner for delivery to the Title 


Company, if the title was clear. 

11. The report of the Title Company which >vas seen by 
Fennell on February 3 showed that the title to the property 
was good in plaintiff, subject to a certain agreement dated 
April 21,1931 and recorded July 1, 1931 under which plain¬ 
tiff agreed to sell the property involved in this!case to one 
T. L. Taylor; the agreement was to be consummated in 60 
days. Copy of said contract is made part hereof by refer¬ 
ence. 

Fennell reported the existence on record of this contract 
to the officers of defendant, and they were upsqt by the in¬ 
formation. 

57 Fennell advised Calvert that in his ppinion the 
existence of this contract constituted a cjoud on the 
title to the property and that he did not want t!o pass that 
kind of title to the club. Calvert stated that the contract 
had expired by limitations, that it was improperly re¬ 
corded, and that it did not in any way affect the title. How- 
ever Calvert stated that in order to satisfy defendant and 
Fennell he would endeavor to obtain a release otj this agree¬ 
ment, and Fennell stated that just as soon as ! the release 
was obtained he would be ready to close the de^l. 

Thereafter at an expense of $100 plaintiff did obtain and 
place on record a release of said Taylor contract; this was 
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done by Februarv 17, 1932. On that dav Calvert informed 
Fennell of the release and showed it to him, and Fennell 
thought it was in proper form. Calvert demanded that 
defendant accept the deed to the property and purchase the 
same, and duly tendered deed sufficient and adequate to 
convey good title to the property to defendant. Defendant 
refused to accept the deed. 

The minutes of the meeting of the directors of the de¬ 
fendant held on February 19, 1932 contain the following: 

4 ‘The purchase of the house 1832 I St. X. W. was dis¬ 
cussed, and on account of the difficulties that have arisen, 
it was resolved t.o abstain from the purchase of that house.” 


12. Defendant was in possession of a key to the property 
from about the middle of December, 1931 until April 23, 
1932, but I find that defendant was not in possession of the 
property during this time or any part of it. 

At some time after the report of the Ways and Means 
Committee set forth in Finding 6 various officers of defend¬ 
ant visited the property nearly every Saturday afternoon 
for four or five weeks. They discussed plans and 
58 how the place could be remodeled. One some of 
these occasions a builder was present. On one of 
these occasions tliev noticed a small hole in the roof 
through which the rain had come and done some damage. 
The members of the committee believed that defendant 
would buy the property and that it would be wise to cover 
the hole in order to protect the property. Thereupon the 
members of tin* Wavs and Means Committee authorized the 


builder to repair the hole, which he did at a cost of $12. 

The same committee employed an architect to prepare 
plans for remodeling the property, and his fee was $25. 
Both bills were paid in March, 1932. 


13. I find that there was not a definite contract between 
plaintiff and defendant for the sale and purchase of the 
property involved in this case. It was the intention of 
defendant not to bind itself to anv enforceable contract of 
purchase, and plaintiff’s agent dealt with defendant 
throughout on that basis. 

No writing of any kind passed between plaintiff and 
defendant, or between agents representing either of them. 
Kraft was a broker and was not the agent for either of the 
parties. Plaintiff deposited a deed with the Title Company 
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but the Title Company was not defendant’s Ugent. The 
parties never got together and signed several! documents, 
the whole of which made up a complete contract. Nothing 
signed by plaintiff or his agent ever reached th^ possession 
of defendant or its agent. No writing signed bf any officer 
or member of the club, and no copy of any of its resolu¬ 
tions ever left the possession of the club or its Agents. 

No agent of defendant ever signed any paper with the 
intention of entering into a contract for the purchase by 
defendant of the property. The intention of the officers at 
one time was to buy the property provided the 
59 transaction could be consummated at oi^e time and 
that the title was clear. The property jwould have 
been purchased about February 3, had it not been for the 
existence on record of the Taylor agreement. 

14. Except as shown by the facts as expressly found 
herein the evidence did not disclose the terms bf Mr. Fen¬ 
nell’s employment as attorney for defendant nojr the extent 
to which he was authorized to bind his client Tjlie Concord 
Club. 


Conclusions of Law. 

i 

1. The parties to this suit never entered nitjo an agree¬ 
ment, either oral or written, that plaintiff should sell and 
defendant should buy the property in question at an agreed 
price. 

2. The resolution set forth in Finding 8 was not an offer 
and acceptance to sell the property. It was only the deci¬ 
sion of the officers of the club that the club woiuld buv the 
property. 

3. Neither defendant nor any dulv authorized agent 
signed any writing complying with the statute bf frauds. 

4. There was not sufficient part performance of any 
alleged contract to authorize a decree. 

5. The bill should be dismissed. 


June 22, 1933. 


60 


JESSE C. ADKINS, 

Justice. 


Memorandum . 


My opinion heretofore tiled in this case contained certain 
findings of fact. I suggested that if the parties wished fur¬ 
ther findings they should submit their proposed ifindings. 







44 


J. MC KNIGHT STORROW VS. THE CONCORD CLUB. 


Counsel for both parties have submitted requests for 
further and more detailed findings and have furnished me 
with a transcript of the testimony taken at the trial. 

The foregoing findings of fact and conclusions of law 
are prepared after consideration of the record and the re¬ 
quests of both sides. 

Counsel will please submit the decree dismissing the bill 
in accordance with the conclusions expressed in my opinion. 
June 22, 1933. 

JESSE C. ADKINS, 

Justice. 

61 Decree Dismissing Bill of Complaint. 

Filed June 22,1933. 


* 


This cause came on to be heard at this term of Court upon 
the pleadings and testimony, and having been argued by 
counsel for the plaintiff and the defendant The Concord 
Club, Washington, I). C., a corporation, and being submitted 
to and considered by the Court, it is, this 22d dav of June, 
A. 1). 1933, 

Adjudged, ordered and decreed that the Bill of Com¬ 
plaint filed herein be, and the same is hereby dismissed, 
with costs to the defendant The Concord Club, Washington, 
D. C. 

JESSE C. ADKINS, 

Justice. 


From the foregoing decree the plaintiff in open court 
notes an appeal to the Court of Appeals, which is hereby 
allowed, and. the penalty of the bond for costs on appeal is 
fixed at $100, or a deposit of $50 cash in lieu thereof. 

JESSE C. ADKINS, 

Justice. 

Memorandum. 


July 11, 1933.—$50 deposited by Brandenburg & Brand¬ 
enburg for plaintiff in lieu of bond on appeal. 

62 Assignments of Error. 

Filed July 24, 1933. 

###**## 

Comes now the plaintiff, by his attorneys, and assigns the 
following errors as having been made by the Court herein. 


I 

I 
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1. The Court erred in refusing to find the facts in ac¬ 
cordance with plaintiff’s proposed findings of fact. 

2. The Court erred in finding as a fact thjat there was 
no meeting of the minds of the parties. 

3. The Court erred in finding and holding! that the de- 

° . ~i 

fendant did not take possession and exercise! control over 
the property involved, pursuant to the contract alleged in 
the bill of complaint. 

4. The Court erred in holding that the parties to this suit 
never entered into an agreement, either oral or! written, that 
plaintiff should sell and defendant should buyithe property 
in question at an agreed price. 

5. The Court erred in holding that the resolution set forth 
in finding eight was not an offer and acceptance to sell the 
property. 

6. The Court erred in holding that said resolution was 

only the decision of the officers of the defendant club 
63 that the defendant would buy the property. 

7. The Court erred in holding that; neither the 
defendant, nor anv dulv authorized agent, sighed anv writ- 
ing complying with the Statute of Frauds. 

8. The Court erred in holding that there was 
part performance of any alleged contract to 
decree. 

9. The Court erred in holding that the evidence failed to 
establish a contract of which a court of equity should decree 
specific performance. 

10. The Court erred in denying plaintiff’s! motion for 
leave to amend the bill of complaint. 

11. The Court erred in refusing to decree jspecific per¬ 
formance of the contract alleged in the bill of cbm plaint and 
established by the evidence. 

12. The Court erred in denying plaintiff the belief prayed 
in the bill of complaint. 

13. The Court erred in denying anv relief to the plain- 

tiff. ' ! 

14. The Court erred in dismissing the bill of complaint. 

15. The Court erred in finding as a fact that! the defend¬ 

ant was not in possession of the property from the middle 
of December, 1931 until April 23, 1932. j 

16. The Court erred in finding as a fact that no writing 
of any kind passed between plaintiff and defendant, or be¬ 
tween agents representing either of them. 


not sufficient, 
authorize a 


i 

i 

i 
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17. The Court erred in finding as a fact that nothing 
signed by plaintiff, or his agent, ever reached the possession 
of defendant, or its agent. 

18. The Court erred in finding as a fact that no 

64 writing signed bv anv officer or member of the do- 
fendant club, and no copy of any of its resolutions 

ever left the possession of the club or its agents. 

19. The Court erred in finding as a fact that no agent of 
defendant ever signed any paper with the intention of enter¬ 
ing into a contract for the purchase by defendant of the 
propertv involved in this cause. 

I BRANDENBURG & BRANDENBURG, 
By L. M. DENIT, 

Attorneys for Plaintiff. 

65 Plaintiff’s Proposed Findings of Fact and Final 

Decree. 

Filed July 27,1933. 

******* 

This cause came on to be heard at this term of Court upon 
the pleadings and the evidence adduced in open Court by 
the respective parties, and thereupon, upon consideration 
thereof, the Court finds the facts as follows: 

1. Prior to and at the date of the institution of this suit, 
the plaintiff, John McKnight Storrow, resided in Pasadena, 
California. He entrusted to John W. Calvert, a member of 
the bar of this Court, connected with the National Savings 
and Trust Company, the care and management of the prop¬ 
erty described in the bill of complaint, the title to which was 
in the plaintiff. 

2. The defendant is a corporation organized under the 
laws of the District of Columbia, and at the time of the 
transaction involved in this cause, its officers were Richard 
Brauner, President; A. C. Machler, Second Vice-President; 
Joseph A. Hoef't, Treasurer, and Emil Goede, Secretary. 
Defendant formerly had its headquarters at No. 314 C 
Street, Northwest. Upon the acquisition of that property 
by the District of Columbia, defendant proceeded to ar¬ 
range for the purchase of new quarters. A committee 

known as the Committee for Ways and Means was 

66 appointed to locate such quarters, and Alvin R. 
Meissner was designated as Chairman of said Com¬ 
mittee. 
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3. At the instance of Vice-President Machl^r, William 
B. Kraft, a real estate broker, called upon said Meissner in 
the month of November, 1931, and arranged jfor him to 
examine the property belonging to the plaintiff.j Kraft left 
a key with Meissner, and he, by direction of thg Ways and 
Means Committee, had another key made in ord^r to permit 
the several members of his committee to examine the prop¬ 
erty. All the members of the Committee went over the 
building, and Meissner, by direction of the Corpmittee, ar¬ 
ranged with an architect to study the property and prepare 


' such plans as might be necessary for remodeling; it. 

4. On or about December 14, 1931, Meissner,!as did also 
Mr. Aubrey B. Fennell, a member of the bar of| this Court, 
who was then acting as attorney for the defendant, called 
upon Mr. Calvert, and on defendant’s behalf! offered to 
purchase the property for Twenty-two thousand dollars 
($22,000) all cash, subject to a real estate agent’s commis¬ 
sion. At the request of Meissner and Fennell, (palvert sub¬ 
mitted this offer to the plaintiff by telegram, the cost of 
which was paid by the real estate broker. Said jtelegram is 
as follows: 

December 14, 1931. 

“Mr. J. McK. Storrow, 

2175 Carfias Drive, 

Route 2, I 

Pasadena, California: 

Have An Offer For Eye Street Property Net To You 
Twenty One Thousand Two Hundred Forty Dollars All 
Cash Property In Bad Shape Parties Not Willing To Give 
Anv More Think This Is Good Offer At This Tiipe. 

JOHN W. CALVERT.” 

j 

i 

67 After requesting and obtaining details!concerning 
the offer from Calvert, plaintiff wired his! acceptance 
by the following telegram: 

“Pasadena, Calif., 1931,j Dec. 15. 

John W. Calvert, ! 

Nat’l Savings and Trust Co., 

Washington, D. C.: j 

Offer accepted as per last telegram. 

J. McK. STORROW.” 
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5. Calvert thereupon communicated to Messrs. Meissner 
and Fennell the fact that the plaintiff had accepted the 
defendant’s offer, showed them the telegram of acceptance, 
and requested of Fennell a signed contract. Fennell ad¬ 
vised Calvert that there had been, and was at that time, a 
controversy among certain members of the Club, and if in¬ 
formation should reach them that a formal contract had 
been made an injunction suit might be filed to restrain the 
purchase. Accordingly no formal contract was signed, it 
being agreed to complete the sale without a written con¬ 
tract. 

G. On January 15, 1932, the Committee for Ways and 
Means reported to the Board of Directors the action which 
it had taken to acquire property involved in this cause. 
Said report was in writing, was read to and approved by 
the Board of Directors, the material portions thereof being 
as follows:, 

“We ask the Board for a check of $100.00 to be used 
as a deposit on the property located at 1832 I Str., N. W. 
to show our good will and to secure its purchase for the 
cash-price we offered. 

We recommend this as the most profitable and safest in¬ 
vestment so far offered the Concord Club. 

The following recommendations are further submitted: 

That the Ways & Means Committee be authorized to en¬ 
gage an architect to draw the plans necessary for all altera¬ 
tions of the building for Club purposes, under building 
regulations, to secure the procurement of a building permit, 
tlie cost of the plans not exceed the sum of $100.00. 

68 These plans, together with an estimate of the cost 
of rebuilding, etc., shall be submitted to a special 
meeting of the Board of Directors to be passed upon, the 
President to call this meeting as soon as our attorney ad- 
vises us to proceed. 

To comply with our Constitution and By-Laws, under the 
Code of the District of Columbia, we deem it the dutv of 
the Board of Directors to procure a suitable Home for our 
Club as soon as possible.” 

# ****** 

After the adoption of this report, a check for One hun¬ 
dred Dollars ($100), payable to the order of Calvert as 
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agent for plaintiff, was issued by the defendant] Mr. Meiss¬ 
ner handed this check to Mr. Fennell for delivery to Cal¬ 
vert. Fennell withheld delivery, advising Meissner that he 
preferred to give his personal check and notj that of the 
defendant; that Meissner should accordingly get a new 
check payable to Fennell for One hundred Dollars ($100), 
and he would exchange it by giving his personal check to 
Calvert. Defendant’s check for One hundred Dollars 
($100), payable to the order of Fennell, to be ysed for this 
purpose, was subsequently delivered to him by: Meissner at 
or about the time when Fennell was officially notified of the 
report of the Committee for Ways and Mean$ by the fol¬ 
lowing letter written him by its Chairman. 


“Mr. Aubrey B. Fennell, 

A11 o r ney-at-Law, 
Woodward Bldg., 

Washington, D. C. 

Dear Mr. Fennell : 


Jait 


17, 1932. 


Mr. John W. Calvert, attornev for the National Savings 

7 v I O 

and Trust Co., who is the representative of the owner of 
property 1832 Eye St. N. W. is just about tireil of waiting 
and may stop the offer. 

We therefore request you to notify Mr. Calyert at once 
and inform him that, we will deposit one hundred dollars to 
secure an option on the property so that Mr. ICalvert can 
see our good will. 


Mr. Brauner promised to mail you a check \thich should 

be in your possession Monday morning. 

Mr. Kraft informed me vesterdav that Mr. Chlvert would 

* * 

not wait any longer than Monday, Jan. 18th 1932. 

The Board of Directors voted in favor of thisj sum at last 
Friday’s meeting to safe guard our off^r. 

69 The inclosure will give you information that our 
offer was made in good faith. 

Yours truly, 


ALVIN R. MEISSNER.” 


i 


i 

I 


6102a 
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7. After receiving the check to be used as a deposit, Fen¬ 
nell called upon Calvert advising him that defendant was 
ready to conclude the purchase, and requested that a deed 
be sent by air mail to be executed by the plaintiff. It was 
then agreed between Fennell and Calvert that immediately 
upon the return of the deed the purchase money would be 
paid and the transaction closed. Fennell again emphasized 
the necessity of refraining from making any formal agree¬ 
ment, and promised to complete the sale when the deed was 
ready. Relying upon this promise, Calvert procured a deed 
of conveyance and sent it by air mail to the plaintiff for 
execution. The deed was duly executed by the plaintiff and 
his wife, acknowledged before a Notary Public on the 26th 
day of January, A. D. 1932, and returned by air mail in 
an envelope postmarked Pasadena, California, January 26, 
A. D., 1932. The executed deed was submitted to Mr. Fen¬ 
nell for examination, and was approved by him shortly 
after its return. 

8. At the request of Mr. Fennell the real estate broker 
ordered the title to be examined by the District Title In¬ 
surance Company, in whose offices it was arranged to settle 
the transaction. 

9. On February 2, 1932, a special meeting of defendant’s 
Board of Directors was held pursuant to the following- 
waiver of notice signed bv all members of the Board: 

o w 

“Waiver of Notice of Meeting of Directors of the Concord 

Club of Washington, D. C. 

Incorporated under the Laws of the District of Columbia. 

70 We, the undersigned, duly elected directors of The 
Concord Club of Washington, D. C., do hereby sev¬ 
erally waive notice of time, place and purpose of a meeting 
of directors of said corporation, and consent that the meet- 
ing- be held at 316 14th Str. S. W. in the Citv of Washing- 
ton, District of Columbia, on the 2nd day of February, 1932, 
at 8 o’clock p. m. and we do further consent to the transac¬ 
tion of any business that may come before the meeting in- 
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eluding a consideration of the purchase of real estate for 
a club house. 

Dated February second, 1932. 

[seal.] * RICHARD G. BRAUNER. 

A. C. MACHLERj 
P. RIEDEL. 

EMIL GOEDE. 

JOSEPH A. HOEFT. 

H. ALBERT BUEHLER. 
ALFRED L. SCUWESER. 
ELIZABETH MACHLER. 
MONIKA L. SCHMIDT. 
AUGUST HOLZNOR. 
HERMANN G. WINKLER. 
GEORGE DINER. 

JOHN REIF. 

ALVIN R. MEISSNER. 
AUGUST SCHMIDT. 

JOHN FRANKE.f’ 

The minutes of this special meeting are as follows: 

“Minutes of the Meeting of Directors of the Cpncord Club 

of Washington , D. C. 


(Incorporated under the Laws of the District of Columbia.) 

A special meeting of the Board of Directors of the Con¬ 
cord Club of Washington, D. C., was held at '-, in the 

City of Washington, D. C., on the 2nd day of February, 
1932, at — o’clock P. M. 

Present: Messrs. President R. Brauner, 1st j Vice Presi¬ 
dent Alfred Machler, 2nd Vice President P. Riedel, Sec¬ 
retary E. Goede, Treasurer J. Hoeft, George Diner, John 
Rief, August Schmidt, John Franke, Herman C. Winkler, 
Alvin R. Meissner, Albert Buehler, A. Holzner, A. 
Schweser, Mrs. A. Schmidt, Mrs. A. Machler, constituting 
all of the Directors of The Concord Club cjf Washing¬ 
ton, D. C. j 

The President presided over the meeting anil the Secre¬ 
tary acted as Secretary of the meeting. 

The Secretary presented and read a waiver of notice of 
the meeting signed by all of the Directors, which was or¬ 
dered filed. 
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Mr. J. Hoeft brought to the attention of the Directors 
the desirability of the purchase of a new club house and 
the contemplated purchase of premises 1832 Eye Street, 
X. W. After a full discussion, the following resolution was 
moved, seconded, and unanimously adopted: 

71 Resolved, That the Concord Club of Washington, 
D. C., buy a tract of land in the District of Columbia, 
described as Lot 809, in Square 105, together with the im¬ 
provements thereon, the same being known and designated 
as 1832 Eye St., X. W., Washington, 1). C., for the use of 
The Concord Club of Washington, D. C., as a club house at 
and for the price of $22,000.00, payable in cash at the time 
of settlement. 

And be it further resolved, That the President be author¬ 
ized to have cashiers’ checks drawn on the Union Trust 
Company and the District National Bank in amounts suffi¬ 
cient to pay the purchase price of said property as hereto¬ 
fore stated and the further amounts due as shown by the 
settlement sheet.of The District Title Insurance Company, 
dated February 3, 1932, and pay and deliver said checks in 
full settlement of said purchase. 

Upon motion duly made, seconded and unanimously 
carried, the meeting was adjourned. 

[seal.] ‘ EMIL GOEDE, 

Secretary.” 


10. Prior to this special meeting, Fennell and Calvert 
arranged to settle the sale as of February 3, 1932. Fennell 
accordingly had the real estate broker secure a settlement 
statement from the title company, and obtained Calvert’s 
o. k. upon it. The settlement statement thus secured was 
before the Board of Directors at the time of the special 
meeting mentioned in the preceding paragraph hereof, and 
was the basis for determining the amount necessary to be 
paid by defendant to close the sale. 

11. On February 3,1932, Calvert delivered to the District 
Title Company a letter of instructions, with which was en¬ 
closed the deed or conveyance executed by the plaintiff and 
his wife. The deed was in the form used in this District to 
convey land in fee simple and was duly executed. Said 
letter is as follows: 
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“Washington, D. C., Feb. 3,1932. 

i 

The District Title Insurance Company, 

The Lawyers Title Insurance Company, 

The Washington Title Insurance Company. 

i 

Gentlemen : 

■ 

Enclosed please find a deed from John McKhight Stor- 
row to The Concord Club conveying lot4 q 31 & 32 
72 Square 105 to be delivered upon the following terms: 

Price of property, $22,000 Less a deposit of $ none 
made to-. 

The following items are to be adjusted by calculation to 

-,-, date of transfer. 

Rent paid to None at $— per month. 

Water rent paid to None at $— per year. 

Insurance $ None paid to-$— for —[ years. 

Interest above trust paid to-,-. 

Taxes and assessments are to be adjusted and settled 
according to the amounts reported on the certificate of the 
Collector of Taxes. 

You are to pay from the proceeds of sale thejnote (with 
interest) secured by a deed of trust on the above property 

held by-, Nothing to pay; expense of releasing 

said deed of trust, a commission of $— payable]5 & 3% to 

Comm, to W. B. Kraft and-. 

Yours very trulv, 

(Signature)* JOHN Mjc KNIGHT STORROW. 

(Signature) By JOHN W. CALVERT, 

(Address) Acje'yt” 


12. Pursuant to the resolutions adopted at theIDirectors* 
special meeting held February 2, 1932, defendajnt drew a 
check upon funds belonging to it on deposit with the Dis¬ 
trict National Bank for Eleven thousand thirty find 95/100 
Dollars ($11,030.95), and obtained a cashier’s jclieck for 
that amount payable to the order of the District Title In¬ 
surance Company; also a check upon its funds bn deposit 
with the Union Trust Company for Eleven thousfind thirty 
Dollars ($11,030), receiving a treasurer’s check for that 
amount, likewise payable to the order of the District Title 
Insurance Company. These checks were drawn ffir the pur¬ 
pose of settling the sale pursuant to the title Company’s 
settlement statement. Thev were entrusted to Mr. Meiss- 
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ner for delivery to the title company, and he, together with 
Fennell, was directed to close the sale. 

13. The examination of title disclosed that there 
73 had been placed among the land records a prior sale 
contract covering the property involved. A photo¬ 
static copy of said contract is hereto annexed. When re¬ 
corded this contract had already expired, and neither the 
plaintiff nor his agent knew that it had been placed of 
record. It was not a cloud upon the title and did not in any 
wise impair the validity of the title of the plaintiff. Fen¬ 
nell, as attorney for the defendant, refused to permit the 
sale to be consummated while said contract remained of 


record, but promised Calvert to close the transaction as 
soon as it was released. In reliance upon this promise. Cal¬ 
vert arranged for and secured the release of said contract 
by expending the sum of One hundred Dollars ($100) and 
incurring counsel fees in connection with the same, concern¬ 
ing all of which he advised Fennell. After the release of 
said contract, defendant wrongfully refused to take title, 
or to complete said sale, although Fennell appeared at the 
title company, examined the title papers, and expressed 

satisfaction with the title to be conveved. 

•• 

14. Defendant, through its officers and agents, held pos¬ 
session of the property involved in this cause from the 


middle of December, 1931, until the 23rd day of April, A. 1). 


1932, when tlie kevs were returned bv 

• * 


Vice-President 


Machler. 


15. After defendant’s Ways and Means Committee ap¬ 
proved the purchase of said property, and said recommen¬ 
dation was accepted by defendant's Board of Directors, de¬ 
fendant authorized the roof to be repaired and secured 
measurements and plans to remodel, the cost of which was 
paid by the defendant on March 25, 1932. 

It is, therefore, bv the Court this — dav of April, A. I). 
1933, 

Adjudged, ordered and decreed that said defendant be 
and it is hereby directed to specifically perform its 
74 said contract and agreement by paying unto the 
plaintiff the purchase price therein provided to be 
paid, namely, the sum of Twenty-two thousand thirteen and 
35/100 Dollars ($22,013.35), being the price agreed to be 
paid for said property, together with the costs incident to 
settlement of said sale. 
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It is further adjudged, ordered and decree^ that said 
defendant be and it is hereby directed to pay unto the plain¬ 
tiff, in addition to the amount hereinabove set forth, in¬ 
terest on the sum of Twenty-two thousand Dollars ($22,000) 
from the 3rd day of February, A. D., 1932. j 
By the Court: ! 

> ’ 
j Justice. 


To the refusal of the Court to find the facts in| accordance 
with plaintiff’s proposed findings of fact hereto annexed, 
plaintiff notes an exception which is hereby allowed. 

JESSE C. ADKINS, 


Memoranda. 


Justice. 


July 28, 1933.—Statement of Evidence on Appeal and 
Notice, filed in duplicate. 

September 16, 1933.—Time to file transcript bf record in 
Court of Appeals extended to and includingj October 7, 
1933. | 

75 October 7, 1933.—Time to file transcript of record 
in Court of Appeals further extended to jand includ¬ 
ing October 12, 1933. 

October 12, 1933.—Time to file transcript of record in 
Court of Appeals further extended to and including Octo¬ 
ber 18, 1933. | 

October 18, 1933.—Statement of Evidence sighed. 


76 


Designation of Record. 
Filed July 24, 1933. 


* 




: # 


The Clerk will please include in the record oil appeal in. 
this cause the following: 

1. Bill of complaint and exhibits. 

2. Defendant’s motion to dismiss. 

3. Order overruling motion to dismiss. 

4. Defendant’s answer to bill and interrogatories. 

5. Plaintiff’s motion for leave to amend, and points and 
authorities in support of same. 

6. Order denying leave to amend. 

7. Plaintiff’s proposed findings of fact. 
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8. Findings of fact. 

9. Decree dismissing bill. 

10. Statement of Evidence and Assignments of Error. 

11. Memorandum as to deposit for costs on appeal. 

12. This designation. 

BRANDENBURG & BRANDENBURG, 
Bv L. M. DENIT, 

Attorneys for Plaintiff. 

Counter-designation of Record. 

Filed August 7, 1933. 

• !•* * # 

The Clerk will please include in the record on appeal in 
this cause the following: 

1. March 21, 1933, Memorandum of Justice Adkins, find¬ 
ings of fact and conclusions of law. 

2. Points and authorities in opposition to plain- 

77 tiff's motion to amend Bill of Complaint and make 
new parties defendants. 

3. June 22, 1933, Memorandum of Justice Adkins accom¬ 
panying findings of fact. 

AUBREY B. FENNELL, 

L. Q. C. LAMAR, 

Attorneys for Defendant. 

78 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia , ns: 

T, Frank E. Cunningham, Clerk of the Supreme Court of 

the District of Columbia, hereby certify the foregoing pages 

numbered from 1 to 77, both inclusive, to be a true and 

correct transcript of the record, according to directions of 

counsel herein tiled, copies of which are made part of this 

transcript, in cause No. 54227 in Equity, wherein John 

McKnight Storrow is Plaintiff and The Concord Club, 

Washington, D. C., a corporation, is Defendant, as the same 

remains upon the files and of record in said Court, 

In testimonv whereof, I hereunto subscribe mv name and 
•' • • 

affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of October, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 
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i 

i 

i 

79 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 54227. 

John McKnight Storrow, Plaintiff, 

vs. 

The Concord Club, Washington, D. C., a Corporation, 

Defendant. j 

Statement of Evidence on Appeal. 

i 

Be it remembered that at the hearing of tlij) above en¬ 
titled cause before Mr. Justice Adkins, begun pn the 28th 
dav of October, and concluded on the 29th dav jof October, 
A. D. 1932, the following proceedings were had, evidence 
offered and given, rulings made by the Court,land excep¬ 
tions taken by the plaintiff and noted by the Coiirt. 

| 

The plaintiff, to maintain the issues on his part joined, 
offered as a witness, E. Roy Hill, who testified ip substance 
as follows: That he is Assistant Treasurer of t'he District, 
Lawyers and Washington Title Insurance Companies; that 
pursuant to the subpoena served upon him, he produced the 
records of said companies with respect to the property in¬ 
volved in this cause; that he got out the settlement sheet 
on the proposed sale; that on January 20, 1932, said com¬ 
panies were requested to examine and prepare a certificate 
of title to lot numbered eight hundred nine (8p9), square 
numbered one hundred five (105), owned by John McKnight 
Storrow and selling for Twenty-two thousand Dol- 

80 lars ($22,000); that the request was made by W. B. 
Kraft upon a printed form used by the title com¬ 
panies for ordering an examination of title; that the same 
was offered and received in evidence; that it contained the 
note “Mr. Storrow would like to settle within fen days”; 
that pursuant to this request., the title was examined and a 
preliminary written report made to Mr. Kraft* which re¬ 
port was offered in evidence and showed that tljie title was 
good of record in John McKnight Storrow, in fee simple, 
subject to a certain recorded contract (being the contract 
annexed to the findings of fact made by the trial judge); 

i 

I 

i 

i 

i 

! 

i 
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that Mr. Packard originally had the transaction for settle¬ 
ment, but on his going away the matter was left to the wit¬ 
ness; that Mr. Packard prepared a tentative settlement 
sheet as of February 3, 1932 (which settlement sheet is 
hereinafter referred to); that on or about February 3,1932, 
there was delivered to the title companies a letter signed 
on behalf of John McKnight Storrow bv John W. Calvert, 
agent, stating that there was enclosed a deed from said 
Storrow to The Concord Club, conveying the property 
involved in this cause. Said letter further stated the 
price of the property was Twenty-two thousand Dollars 
($22,000); that taxes and assessments were to be adjusted 
and settled according to the amounts reported on the cer¬ 
tificate of the Collector of Taxes, and that a commission of 


5 and 3% was payable to W. B. Kraft; that to said letter 
was attached a deed in the form generallv used in the Dis- 
trict of Columbia, by and between John McKnight Storrow 
and Anna C. Storrow as parties of the first part, and The 
Concord Club of Washington, 1). C., a body corporate, as 
party of the second part; that by said deed the parties of 
the first part conveyed to the party of the second part a 
fee simple title fo the property described in the bill of com¬ 
plaint ; that said deed was not dated but was duly acknowl¬ 
edged before a Xotarv Public at Los Angeles Countv, State 

• * • 


of California: that on or about Februarv 19, 1932, another 


letter was delivered to the title companies, signed on behalf 
of the plaintiff by said Calvert. It was directed to 
81 the title companies and the material portions of the 
same are as follows: 


“You are hereby further instructed that in making the 
settlement of the sale of property 1832 1 Street (Square 
105, Lot 809) standing in the name of Mr. John McKnight 
Storrow as follows: 


That you withhold from the commission of $760 payable 
to Mr. Willim B. Kraft the amount of $100 and deliver to 


me a check payable to Alvin L. Xewmyer for obtaining re¬ 
lease from T. L. Tavlor of sale agreement. 


That you hold $100 to protect purchaser in connection 
with a resurfacing road way assessment now pending. 
Should the assessment be cancelled the deposit shall be re¬ 


turned to Mr. John McKnight Storrow.” 
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That a release of the sales contract against, the property 
was prepared by the title companies, dated February 15, 
1932, and recorded February 17, 1932. After the same was 
admitted to record, the title companies made a isecond pre¬ 
liminary report through February 17, 1932, showing the 
title to be good of record in the plaintiff in fee simple; that 
an appointment was made to settle the sale at the title com¬ 
panies’ office on February 19th, 1932, at which time wit¬ 
ness got up their settlement sheet, dated February 19, 1932. 
Mr. Aubrey B. Fennell and Mr. W. B. Kraft, \k T ho said he 
was an agent, appeared; the settlement sheet was delivered 
to Mr. Fennell, who discussed with witness a question rela¬ 
tive to a pending assessment. Mr. Fennell took the state¬ 
ment and said he would get in touch with the parties and 
communicate with witness that afternoon; that |he does not 
recall any discussions with Mr. Fennell prior tb February 
19, 1932, or subsequent to that date. 

On cross-examination witness was asked the following 
question. 

i 

j 

“Q. Did you receive any instructions from me at the 
time I talked to you in your office on February 19th. A. 
Well, Xo. I didn’t receive anv instructions from vou. You 
were there when I made up the settlement and 1 made it up 
in accordance with instructions which 1 had from the seller 
and delivered that statement to vou.” 


Witness further stated no second appointment was made 
for that day; that prior to the 19th an appointment was 
made at the front counter for the purpose of getting up a 
settlement statement; that they never make a j second ap¬ 
pointment when the money is brought in. Witness further 
stated he did not make the appointment. 

Thereupon, to further maintain the islsues on his 
82 part joined, the plaintiff offered as j a witness, 

S. William Miller, who testified in substance as fol- 

9 

lows: That he is Assistant Treasurer of the Union Trust 
Company; that pursuant to the subpoena served upon him, 
he produced the records of the' Union Trust (pompanv in 
connection with the account of The Concord Club in that 
bank; that said defendant had an account in the name of 
Concord Club Building Fund, which is subject to draft 
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signed bv 


— and countersigned bv 


; that 


on February 3, 1932, written order was given to the Union 
Trust Company by the defendant, signed in the name Con¬ 
cord Club Building Fund by Joseph A. Hoeft, Treasurer, 
and countersigned A. C. Machler, First Vice-President, for 
Eleven thousand and thirty Dollars ($11,030); that pur¬ 
suant to directions from the defendant, the Union Trust 
Company issued for said order its Treasurer's check dated 
February 3, 1932, in the sum of Eleven thousand and thirty 
Dollars ($11,030), payable to the order of the District Title 
Insurance Company; that said Treasurer’s check was sub¬ 
sequently offered for re-deposit and was re-deposited to the 
credit of said defendant on June 7, 1932, pursuant to a cer¬ 
tain agreement between said trust company and said de¬ 
fendant; that said agreement was in the form of a letter 
directed to said Union Trust Company, signed by said de¬ 
fendant by K. S. Brauner, A. C. Machler, Vice-President, 
and Joseph A. Hoeft, Treasurer; that the material portions 
thereof are as follows: 

“On February 3, 1932, at the direction of the undersigned 
you issued your Treasurer's Check =37073 in the amount 
of $11,020, payable to the order of The District Title In¬ 
surance Company. 

On April 14, 1932, J. McKnight Storrow tiled a Bill in 
Equity against the Concord Club for specific performance 
of a contract to purchase certain real estate in this city, 
said suit being =34227 in Equity. 

You are requested to cancel your Treasurer's Check 
=37073 dated February 3, 1932, payable to the order of 
The District Title Insurance Company, and deposit the 
proceeds thereof to the credit of Concord Club Building 
Fund savings account =19586. 

In consideration of such cancellation and redeposit of 
this Treasurer’s Check we agree not to withdraw from said 
savings account Isaid sum of eleven thousand and thirty 
dollars ($11,030) until said suit in Equity =54227 has been 
settled to vour satisfaction.” 


83 That on April 14th, the Union Trust Company re¬ 
ceived written notice from the plaintiff, through his 
attorneys, that he had filed this suit; that in said notice it 
was stated in substance that the plaintiff took the position 
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the draft issued by the trust company and payable to the 
order of the District Title Insurance Company must be 
delivered to said payee for the benefit of the pjaintiff; that 
on April 22, 1932, the trust company received a further 
notice of the plaintiff’s claim stating- that if any disposi¬ 
tion was made of the check other than its delivery to the 
named payee the plaintiff would be compelled to take every 
advantage he could. 

On cross-examination the witness stated the trust com¬ 
pany did not require the defendant to execute the agree¬ 
ment with respect to the re-deposit of the [Treasurer’s 
check; that the defendant made the agreement and the 
check was accordingly redeposited in its account, the bank 
agreeing to pay 3% interest on the entire amoimt as if no 
part of the money had been withdrawn, which was not the 
usual practice of the Bank. 


Thereupon, to further maintain the issues bn his part 
joined, the plaintiff offered as a witness, Ral^h Howard, 
who testified in substance as follows: That he ts Assistant 
Trust Officer of the District National Bank; that pursuant 
to the subpoena served upon him he produced thb records of 
said bank with respect to the account of the Cohcord Club; 
that said account stood in the name of Concord Club, Inc. 
Building Fund and was subject to withdrawal in that 1 name 
with the signature of Richard A. Brauner, President; A. C. 
Machler, First Vice-President; or Joseph A. Hbeft, Treas¬ 
urer; that on February 3, 1932, the check which he pro¬ 
duced in Court was drawn against said account signed Con¬ 
cord Club Inc. Building Fund, Joseph A. IIoeft,| Treasurer, 
and countersigned Richard A. Brauner; that said check was 
payable to the order of District Title Insuranch Company, 
and in the sum of Eleven thousand thirty and fe/100 Dol¬ 
lars ($11,030.95); that for said check the bank issued its 
Cashier’s check dated February 3, 1932, payable to the 
order of District Title Insurance Company in the sum of 
Eleven thousand thirty and 95/100 Dollars ($11,030.95); 
that said Cashier’s check was redeposited bearing the en¬ 
dorsement 4 4 not used, for deposit to the credit of Concord 
Club Inc. Building Fund, savings account #29465”; that 
on April 14, 1932, said bank received written notice 
84 from the plaintiff, through his attorneys,! of the fil¬ 
ing of this suit and the object of the samq; that said 
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notice further stated the plaintiff took the position that the 
check so issued was to be delivered to the title company and 
applied on account of the purchase price of said property, 
and that the plaintiff accordingly took the position that it 
must be delivered to the payee therein named for the benefit 
of the plaintiff; that said check was not paid but on June 
20, 1932, was redeposited in said account. 

On cross-examination, witness stated he did not know 
whether or not the District National Bank imposed any 
conditions upon the Concord Club before the bank would 
permit the club to re-deposit the check; that these papers 
were turned over to him that morning; that lie presumed 
Mr. Hillary L, Offutt, the cashier, would know about this. 

Thereupon, to further maintain the issues on his part 
joined, the plaintiff offered as a witness, Richard Brauner, 
who was examined as a hostile witness and testified in sub¬ 
stance as follows: That he is the President of The Con¬ 
cord Club, named as defendant in this cause; that he had 
been served with a subpoena to produce the records of the 
club with reference to the transaction involved in this suit. 
Witness was thereupon asked: 

“Q. Have you those records? A. There are no records 
of the Concord Club in the office. They are in the pos¬ 
session of the two secretaries or the attornevs. 

Mr. Lamar: I have the minute book, if that is what you 
want (producing book). 

Bv Mr. Denit: 

Q. Your counsel has handed to me what purports to be a 
minute book. Can you identify it (handing book to the wit¬ 
ness)? A. Yes, sir. 

Q. Does this book contain all of the records of the club 
with respect to the property involved in this case? A. It 
does. 

Q. It does? A. Yes, sir.” 

Thereupon, the witness was asked whether the club had a 
meeting of the Wavs and Means Committee on Januarv 15, 
1932, to which he replied that he couldn’t tell; that we 
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have many meetings, usually once a week; that if 
85 there was such a meeting on January 15th no writ¬ 
ten record was kept of what transpired; that after 
January 15th there was no meeting of the Directors until 
February 2nd; that there was no record made bv the club, 
or any of its officers, concerning this property, between 
January 15th and February 2nd, 1932; that thc> Ways and 
Means Committee made a report and thinks it was on Janu¬ 
ary 15th; that he doesn’t know whether an exact copy of 
that report came into the minutes or not, but ojn reference 
to the minute book observes that the Chairman ojf that Com- 
mitee made such a report; that on examining |the minute 
book he could not find the report there but it mentioned 
that a report was furnished by the Chairman of that Com¬ 
mittee. Asked what happened to the report, witness re¬ 
plied he thought it. was in the hands of the attorneys; that 
he, witness, made a copy of the report and put it! in the min¬ 
ute book; that he did not take that paper out of the book; 
that he turned over all the papers to his attorney and had 
none of them; that the report was not copied ndr attached, 
but was put in the minute book. 

“Mr. Fennell: Is he referring to the January 15th meet- 
ing? Is that what he wants ? 

The Court: I don’t know what lie is referring to. He 
says ‘report of the Ways and Means Committee.’ He in¬ 
sists that vou have it. 

* i 

Mr. Fennell: On January 15th? It was written in Ger¬ 
man. Mr. Brauner gave me a translation—the! statement, 

. . ° i 7 

‘Chairman A. Meissner gave a full report of the business 
conference of the committee for Ways and Means, and 
power was conferred upon the committee to j engage an 
architect for investigation as to whether the newj club house 
is, first, worth the price; second, well preserve^. Then if 
all the members of the committee should decide unani¬ 
mously and the architect’s report should be Affirmative, 
the house could be bought.’ Is that what he refers to? 
That is written in German. 

The Court: He says that there is no record in the min¬ 
utes of that report. 

Mr. Fennell: Yes. I have never seen any. 

The Witness: Well, this- 
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Mr. Denit: 

Q. When you say ‘this,’ you are referring to page 243 or 
247? A. 247. 

Q. Of the minute book? A. As I said before, it is men¬ 
tioned in there. 

86 Q. I want you to go a step farther. I want you, 

sir, to be certain that you understand what I am 

asking you before vou answer it. Do vou sav to his Honor 

this morning that this place in the minute book is the only 

record made by the club concerning that report of the Ways 

and Means Committee? A. I wouldn’t want to sav. I 

• 

copied the report made by the chairman of the committee 
in there, but in English. So I wrote it over myself, and I 
really couldn’t say that is the report, the original report, 
of Mr- Meissner, because I changed that report. They con¬ 
sidered it perfectly immaterial to put that whole report in 
there. So they only mentioned—because we were not in 
the habit of putting reports of any committees verbatim in 
the book. 

Mr. Fennell: Wait a minute. I have it. 

Mr. Denit: You have what? 

Mr. Fennell:! I have this report that you are fishing for. 

Witness: Yes. That is it. I see from here. 

Mr. Fennell: I think that is what vou were looking for. 

Bv Mr. Denit: 

* 

Q. Is this the report of the Committee for Ways and 
Means (indicating)? Can you tell by examining it? A. I 
want to be sure what this is. I am under oath. Yes. That 
is the report. 

Q. Now, you didn’t prepare this, did you? A. I said I 
changed the report. 

Q. Yes. But I am asking you, you didn’t prepare that, 
did you? A. I had it typewritten and put in Mr. Meiss¬ 
ner’s name under there, as it was usually done.” 

Said report was thereupon offered in evidence and the 
same is set forth in finding No. 6 of the findings of fact filed 
bv the Trial Judge- 

“The Court: Well, let me get it straight. I understand 
that the chairman of the committee presented a written 
report, which he had signed himself ? Is that correct ? 

The Witness: Yes. He presented it to me. 
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By the Court: 

Q. And then you rewrote it and had it typewritten? A. 
Yes. 

Q. What became of the original one that he crave you? 
Was that destroyed? A. Since it was written all over in 
German, I threw it in the waste basket and gave Mr. Meiss¬ 
ner a copy that I made of it. 

Q. Of the new draft? A. Yes, sir. And he ap- 
87 proved it. 


Bv Mr- Denit: 


Q. And the board of directors approved ijt? Is that 
right? A. It was read to the board of directors, and then 
tliev read it to the meeting. 

* o 

! 

Mr. Fennell: My point was- 

Mr. Denit: Mr. Fennell- 

. 

By the Court: 


Q. What was that answer, again? A. 
and I turned it over to Mr. Meissner, 
the meeting. 


It was 


read to me, 


He theii read it in 


Bv Mr. Denit: 

m/ 

Q. With what result? What action was taken by the 
members? A. That they approved it. 

Q. Exactly. A. Yes. j 

Q. And you say that the approval of the board of direc¬ 
tors is contained in this record of minutes on page 247? Is 
that right? A. Let me see that a moment, please. (After 
looking at minute book:) May I look again at tjiat report, 
please? 

(The witness looked at another paper.) 

Q. Let me ask you, Mr. Brauner, what you have on page 
247 of the minute book—does that correctly ^tate what 
transpired at the meeting on this date? A. The minutes 
here- 

Q. As far — you read them, just as you have them on 
page 247, in English. A. You have the translation here. 

Q. No. I want you—You can read German, can’t you? 
A. Oh, yes. 

i 
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Q. Wait just a minute. You signed ail answer on behalf 
of the club, didn’t you, in this case? A. What? 

Q. I say, you signed an answer on behalf of the 
88 club in this case, didn’t vou? A. Yes. 

Q. And in addition to that, you signed an answer 
to certain interrogatories that were put to you as president 
of the club, didn’t you? A. Yes. 

Q. You kept the English version of what was written in 
German, didn’t vou, among the records of the club? A. I 
did. 

Q. And you made your translation yourself, didn’t you? 
A. What vou have in vour hand- 

Q. Just answer my question. Didn’t you make the 
translation? A. What vou have in vour hand is the trails- 
lation. 

Q. Why did you give us only a part in your answer? A. 
Because that concerns different about the property. 

Q. You stated a few moments ago that the result of the 
action of the board of directors is set forth on page 247. 
Xow, I will ask you, sir, can you read what is set forth on 
page 247? A. T have a translation. I don’t want to 
translate it now. Just now I gave vou a verbatim trails- 
lation right there. That paragraph- 

Mr. Fennell i! Just a moment. Mr. Brauner made a 
translation- 

Mr. Denit: Well, now, I understand. But here is the 
witness on the stand to identifv the document. 

m/ 

The Court: There might be some objection. 

Mr. Fennell: The translation which he has made of this 
German writing was typed out in my office and then 
turned over to Mr. Brauner to compare with his German; 
and then he returned it and said it was accurate in every 
detail. 

Mr. Brandenburg: Is there any objection to our having it 
translated? 

Mr. Fennell: No. We have no objection. 

Bv Mr. Denit: 

Q. Go ahead, Mr. Brauner. Suppose you read page 247 
in English. A. ‘The chairman, Mr. Meissner’- 

Q. All right. In red ink at the top there is what? A. 
It speaks of the substance contained in the next paragraph. 
It has nothing to do- 
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By the Court: 

Q. What does it say? Would you kilidly read it, 
89 Mr. Brauner? A. I will give it to you. j‘ Special re¬ 
port of the Committee on Ways and Mehns.’ That 
is merely done by the secretary in order to find the para¬ 
graph quickly. 

It says, ‘The chairman, Mr. A. Meissner, ga\je a full re¬ 
port of the business conversations of the meeting of the 
Committee for Ways and Means. The annexed) printed’— 
that means ‘typed’—‘printed report explains whether the 
new club, first, was worth its price, second, whs well pre¬ 
served ; and the committee was authorized to engage an 
architect whether all four members of the committee’—that 
means the Committee for Ways and Means—‘give their 
unanimous consent and receive the report front the archi¬ 
tect in the affirmative, the house might be bought.’ 

1 

By Mr. Denit: j 

Q. ‘Might be bought’? A. Yes. ‘Might be bought’. 

Q. Are you translating that correctly? A. Perfectly. 

Q. You have read, as I understand, the contents of the 
entire page? A. No. You stopped me. I haven’t got the 
whole paragraph, ‘and mention was made to accept this 
report the meeting’s approval’. 

Q. Have you now read all that is on that page ? 

i 

The Court: Relating to this subject, you mean;? A. Yes. 
Relating to this subject. I 

i 

i 

I 

By Mr. Denit: 

• i 

Q. Now, this minute entry says that the report; was typed 
and annexed to the minutes, didn’t it? A. That is what I 
said. Yes, sir. 

Q. Why did you take it out of the minute book? A. Be¬ 
cause the contents of it was, as I said before, we don’t put 
full reports in there, because we consider them immaterial. 

Mr. Fennell: I think that was answered beforb. 

Mr. Denit: No. I am asking him simply why;he took it 
out. 

The Court: Proceed. 


i 

! 

i 


i 


i 
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Bv Mr. Denit: 

mi 

Q. Now, there was a record other than the minute book 
of the action of the board with respect to this property, 
and this is that record? A. The report. Yes.” 

Witness further stated he was a member of the Ways 
and Means Committee and Chairman ex officio; that 
90 there were three other members besides himself, and 
he thought they were unanimous in their agreement 
that the property should be bought. Asked whether after 
January 15th the club, or anv of its committees or officers 
made anv records, had any communications of anv kind 
with respect to this property, the witness replied, “not to 
my knowledge before the meeting on February 2nd”, and 
a record was made of the action taken, that it is contained 
on page 249 of the minute book and runs to page 251: that 
said pages disclose all of the action which was taken by the 
club, and constitute the only record of the meeting. Wit¬ 
ness’ attention was directed to a reference on page 250 of 
the minute book to a paper prepared by the club’s attorney, 
signed by all the directors and members of the club, and 
stated that said paper was in the custody of the secretary, 
Mr. Goede. 

Q. Mr. Goede resigned as secretary of the club six months 
ago, didn’t he? A. Oh, no. 

Q. How long ago? A. About a month ago. 

Q. Therefore the papers were not in his custody, were 
they? A. No. He had given them to the attorney here. 

Q. Hadn’t he turned this paper over to you? A. Not 
that I remember. I think it was turned over to the attor- 
nev. 

Q. You knew that papers were in existence, didn’t you? 
A. Yes. I had nothing to do with the papers. 

Q. And when you testified here a moment ago that what 
was set forth on pages 249 to 251 constituted all the record 
of the club action, you knew that you were not telling us 
about this other paper, didn’t you? A. I said that I turned 

evervthing over to the attornev- 

***#*## 

Q. Now, is there any other paper prepared for and acted 
on bv the club—You understand what I mean? A. Oh, ves. 
I hope so. 
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Q. (continued)—with respect to the purchase of this 
property, which you have not produced- A. This 
91 was a resolution signed by, I think, all of the direc¬ 
tors empowering our attorney to buy the property. 
As far as I know—of course, it couldn’t remaiit in the min¬ 
utes. 

Q. Why not ? A. Because it was originally to be turned 

over to the attorney. How can it remain in the!minutes? 

* 

Mr. Denit: It was to be turned over to you, J|Ir. Fennell. 
Have you that paper? 

Mr. Fennell: Yes. I have it. I can save considerable of 
this time if you ask me to give you whatever papers you 
want. 

Mr. Denit: I understand, but you are not tjhe witness. 
I am asking the witness for it. 

The Court: Give it to the attorney. He asked for it. 

Mr. Fennell: I want to state to the Court! that I am 
handing a paper to Mr. Denit which bears thp signature 
of what I understand are the officers and directors of the 
Concord Club. I want to say, however, that the paper, as 
it will show itself, is a waiver of notice of the meeting that 
was to be held; and in connection with their meeting I pre¬ 
pared a paper relating to the contemplated purchase of this 
particular property. I have that paper in court with me. 
We have handed it to Mr. Denit at this time because we 
wish to make the point that whatever the paper! may be, it 
refers to an internal action of tlie club, not conjimunicated 
to the plaintiff, being a paper prepared by the club’s attor¬ 
ney. And therefore we object to turning the paper over 
to Mr. Denit on the ground, first, that it is an internal 
action that was not communicated; and, secondly, on the 
ground that it is information eonveved bv the club to their 
attorney, to be used in his discretion. Now,; with that 
explanation I turn over this waiver of notice, j 
# # # # * * : # 

By Mr. Denit: j 

Q. Now, in order that there may be no doubt about that, 
the paper which I show you is not the paper referred to in 
these minutes, is it? A. I think it is. If you \vill let me 
look at that one moment, I can tell you. 

Q. Now, be sure about that, will you, Mr. Brauner? A. 
I will. Yes, sir. (After looking at a paper:) Yes. That 
is the paper. 
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Q. This paper? A. This is one of the papers that I 
turned over. 

The Court: You say it is one of those papers? 

The Witness: I mean—I heard what our attorney said 
about the other paper. 

By Mr. Denit: 

Q. Let us not be trifling with his Honor in this 
92 matter. Is this the resolution which you referred 
to as having been delivered to the club’s attorney? 
Is it or not ? A. That is not a resolution. It is a waiver. 

Q. Now, as a matter of fact—and please follow my ques¬ 
tions—was not the resolution empowering the attorney to 
act delivered to the Ways and Means Committee? A. I 
think it was. 

Q. Then it was delivered to the Ways and Means Com¬ 
mittee and not to Mr. Fennell? A. And by the committee 
to Mr. Fennell. 

Q. Isn’t there a record of the final action taken by the 
club looking to the purchase of this property? A. I think 
it was. Yes, sir. 

Mr. Denit: Mr. Fennell, will you produce it? 

Mr. Fennell: I have the paper that was delivered to me 
simultaneously with the waiver, and which was prepared 
by me. My objection to producing it is that it was deliv¬ 
ered—that it refers to an internal action of the corpo¬ 
ration, not conveyed to the purchaser; and that it was 
delivered to me by one of the four members that made up 
that committee; and that it refers—I am objecting to pro¬ 
ducing the paper—and that it represents information con- 
veved to their attornev, to be used in his discretion. For 
that reason I object to producing the paper that Mr. Denit 
is calling for. 

The Court: I understand that it was a resolution author¬ 
izing somebody to take some action on behalf of the club. 

Mr. Denit: Official action of the club. 

Mr. Fennell: Authorizing somebody to take some action 
in behalf of the club. 

The Court: I suppose it is a record of the club. 

Mr. Fennell: I don’t know. Yes. It is a record. It was 
not any part of the minutes as written up by the club. It 
was a paper prepared- 
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The Court: I would say offhand that I would consider it 
a part of the minutes. 

Mr. Fennell: It was intended to form part of the min¬ 
utes, and I prepared it as such. But I will show it to you 
from the minute book. 

The Court: I can not pass on the admissibility of it 
unless I see it. I suppose in a sense you don’t want me to 
see it. 

Mr. Fennell: I have no objection to your Ilpnor’s pass¬ 
ing on the admissibility of it. 

The Court: I suppose Mr. Denit wants to see that in 
order to understand your objection. 

Mr. Fennell: No. I don’t think so, your Horior. 

I want to add this to my objections to producing the 
statement: that at the time this paper was prepared, 
93 there was a committee of the shareholders of the 
Concord Club that were prosecuting an action in the 
Supreme Court of the District for a writ of mandamus to 
compel them to permit the inspection of the books of the 
Concord Club looking to a distribution and division of the 
money of the Concord Club among its shareholders, that 
money having been realized from a condemnation case in 
which I had formerly represented the Concord jClub, claim¬ 
ing that that money should be redistributed. That action 
was actually pending. They were endeavoring in every 
way to learn where the money was on deposit so that they 
could have it distributed among themselves. Tjhat was the 
reason that we prepared a special paper, which I thought 
was to be used as minutes, which was acted on by the Con¬ 
cord Club and reconveved to me, not to be divulged or 
shown to the other party. 

The Court: You don’t contend that that is hot a record 
of the club? | 

Mr. Fennell: I think it is a record of the club. I think 
it is a privileged communication to their attorney, and for 
that reason it should not now be brought befoije the Court 
in this case. 

The Court: I don’t think that it is privileged. If it is 
something that they did with reference to their proceed¬ 
ings, I can not see that that is any more privileged than 
these minutes would be if they turned them ovdr to you. 

Mr. Fennell: Except that this minute was prepared by 
me, and that the minutes which are in the boo}v show that 
they regard the paper as a power of attorney to me. 

I 

i 

! 

j 

i 

! 

i 

j 



J. MC KNIGHT STORROW VS. THE CONCORD CLUB. 



The minutes which this witness is reading on page 2 
reads, ‘A paper prepared by Mr. Fennell, our attorney, 
was discussed empowering him to carry the purchase of 
the above mentioned property into effect provided it now 
has a clear title.’ It was signed by all of the officers and 
directors and delivered to the Committee for Ways and 
Means, and through that committee delivered to me. 
Therefore it was not attached to it. 

The Court: Is it signed bv the secretarv? 

Mr. Fennell: Evidently thev refer to the. waiver of 
notice, which is signed bv all of the officers and directors. 

The Court: That is a waiver of notice. It doesn’t 
authorize anything? 

Mr. Fennell: Precisely. Therefore the only paper which 
was signed by the officers and directors is the paper which 
I prepared. 

The Court: I think I will overrule the objection and let 
you have an exception. 

Mr. Fennell: All right. Then I turn this paper over to 
Mr. l)enit (handing a paper to Mr. Denit).” 

That said resolution was offered in evidence and marked 
plaintiff’s exhibit Xo. 26, and is as follows: 

“Minutes of the Meeting of Directors of the Concord Club 

of Washington, D. C. 

(Incorporated under the Laws of the District of Columbia.) 

94 A special meeting of the Board of Directors of the 

Concord Club of Washington, D. C., was held at- 

in the City of Washington, D. C., on the 2nd day of Feb¬ 
ruary, 1932, at — o’clock P. M. 

Present: Messrs. President R. Brauner, 1st Vice Presi¬ 
dent Alfred Machler, 2nd Vice President, P. Riedel, Sec¬ 
retary, E. Goede, Treasurer, J. Iloeft, George Diener, John 
Reif, August Schmidt, John Franke, Herman G. Winkler, 
Alvin R. Meissner, Albert Buehler, A. Holzner, A. Schweser, 
Mrs. A. Schmidt, Mrs. A. Madder constituting all of the 
Directors of The Concord Club of Washington, D. C. 

The President presided over the meeting and the Secre¬ 
tary acted as Secretary of the meeting. 

The Secretary presented and read a waiver of notice of 
the meeting signed by all of the Directors, which was or¬ 
dered filed. 
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Mr. J. Hoeft brought to the attention of the Directors 
the desirability of the purchase of a new club house and the 
contemplated purchase of premises 1832 Eye Street, N. W. 
After a full discussion, the following resolution was moved, 
seconded and unanimously adopted: 

Kesolved, That the Concord Club of Washington, D. C., 
buy a tract of land in the District of Columbia, described as 
Lot 809, in Square 105, together with the improvements 
thereon, the same being known and designated as 1832 Eye 
St., N. W., Washington, D. C., for the use of The Concord 
Club of Washington, D. C., as a club house at and for the 
price of $22,000.00, payable in cash at the time of j settlement. 

And be it further resolved, That the President be author¬ 
ized to have cashier’s checks drawn on the U|nion Trust 
Company and the District National Bank in amounts suffi¬ 
cient to pay the purchase price of said property as hereto¬ 
fore stated and the further amounts due as shown by the 
settlement sheet of The District Title Insurance Company, 
dated February 3, 1932, and pay and deliver saifl checks in 
full settlement of said purchase. 


Upon motion duly made, seconded and unanirhously car¬ 
ried, the meeting was adjourned. j 

[seal.] (Signed) EMIL GOEDE, 


Secretary. 




The waiver of notice referred to in said minutes was like¬ 
wise offered in evidence, marked plaintiff’s exhibit No. 27, 
and is as follows: 

i 

! 

“ Waiver of Notice of Meeting of Directors of Tl\e Concord 

Club of Washington, D. C. 

i 

Incorporated under the Laws of the District of Columbia. 


We, the undersigned, duly elected directors of The Con¬ 
cord Club of Washington, D. C., do hereby severally waive 
notice of time, place and purpose of a meeting of di- 
95 rectors of said corporation, and consent! that the 
meeting be held at 316 14th Str. S. W. in tjhe City of 
Washington, District of Columbia, on the 2nd d<jiy of Feb¬ 
ruary, 1932, at 8 o’clock P. M. and we do further Consent to 
the transaction of any business that may come before the 
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meeting including a consideration of the purchase of real 
estate for a club house. 

Dated February second, 1932. 

[seal.] i RICHARD BRAUNER. 

A. C. MACHLER. 

P. RIEDEL. 

EMIL GOEDE. 

JOSEPH A. HOEFT. 

H. ALBERT BUEHLER. 

ALFRED L. SCHWESER. 

ELISABETH MACHLER. 

MONIKA L. SCHMIDT. 

! AUGUST HOLZXOR. 

HERMANN G. WINKLER. 

GEORGE DIENER. 

JOHN REIF. 

ALVIN R. MEISSNER. 

AUGUST SCHMIDT. 

JOHN FRANKE.” 

“By Mr. Denit: 

Q. Is this paper the paper that you say was signed by all 
of the directors and members? A. This paper was not 
signed by all the members, but by the secretary. 

Q. And this \vas a part of the minutes of the club, wasn’t 
it ? A. It was not a part of them. 

Q. Wasn’t it ? A. It is mentioned in there, but it is not a 
part. That is a waiver signed by all. The waiver is men¬ 
tioned here as being signed. That is what he meant, what 

the secretary meant bv that.” 

* * 

# n * * # * • 

“By Mr.Denit: 

Q. Wasn’t this paper, which is marked now ‘Plaintiff’s 
Exhibit #26’ recorded with the loose-leaf pages that you 
have in the minute book? A. Let me see that again (look¬ 
ing at minute book). 

Q. Wasn’t it? A. Yes, sir. 

Q. And it was taken out of that minute book after this 
suit was filed, wasn't it? A. If it was, I don’t know any¬ 
thing about it. All these papers I turned over to the at¬ 
torney, as I said before.” 
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i 

‘'By Mr. Denit: | 

i 

Q. Was exhibit 26 in the book when it was turned back to 
you ? A. I will say not. 

• # • • • * • 

i 

96 “By Mr. Denit: i 

Q. Was exhibit 27 in the book when it was turned over 
to you? A. It was not. ,, 

Witness further stated he couldn’t tell whether the re¬ 
port of the Committee for Ways and Means was in the 
minute book when turned over to him, although he knew they 
had it; that it was in the book at one time before — turned 
over to him; that he could not say it was in the' book when 
turned over to him, and he did not take it out; that he typed 
it for Mr. Meissner; that the waiver of notice and resolu¬ 
tion Exhibits 26 and 27 were not in the book vflien turned 
over to him; that the waiver of notice was the first ever 
signed by members of the Board of Directors &nd he was 
told it was necessary for this paper to be signed in order 
to have the meeting; that he was not told it was necessary 
to keep the paper on the records of the club and was not ad¬ 
vised that the seal should be placed upon it; that as far as 
lie knows the waiver of notice and the resolution gre the only 
records of the club which contain its seal and thqre were no 
other records with the seal upon them; that the club met on 
February 2nd pursuant to the waiver of notice; tjhat he was 
advised it was necessary for every director to be!present or 
to sign the waiver; that on February 2nd the club proceeded 
to deal with the purchase of the property involved in this 
suit; that after the matter was discussed they adopted the 
resolution shown in exhibit No 26; asked whether this reso¬ 
lution trulv stated the action of the Club that dav, witness 
replied “Not the whole—only this (indicating), I think 
so ”; there was no paper other than those offered in evidence 
with reference to the purchase of the property; that he 
signed a resolution authorizing Mr. Fennell to prpceed with 
the purchase and naturally it would be in the hands of the 
attorney; that he signed answers to certain interrogatories 
in this case, and the signature appearing on page 5 of said 
answer is his signature; that he swore to the truth of those 
answers; that in the answers he gave a literal translation 


! 
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of the minutes as written by the secretary; that the minutes 
were true; that when lie swore to the answer he referred to 
the contents of the minutes only. His attention was there¬ 
upon directed to the following language appearing in the 
translation of the minutes. 


97 Q. This appears in the minutes that you produced, 
in your book: ‘This paper was signed by the directors 
and delivered to the Committee for Wavs and Means for 
furtherance,’ doesn’t it. 7 A. I have just finished reading 
that to you a while ago. It is this paper here. 

Q. Then, when you swore to this, on July 9th, you were 
mistaken? There was no such paper? Is that correct? 
A. I think this refers to the minutes only. Not to mv 
knowledge. 

Q. Now, Mr. Brauner, I will ask you to produce at this 
time the paper which was signed by the directors and mem¬ 
bers of the club authorizing Mr. Fennell to proceed with the 
purchase of this property. A. This is the only paper that 
I know of (indicating). 

Q. You don't mean to say that on July 9th, when you 
answered these questions, you didn’t tell the truth, do you? 
A. As I said before, this refers to the minutes. The minutes 
give that.” 

“Q. ‘A paper prepared by Mr. Fennell, our attorney, was 
discussed, empowering him to carry the purchase of the 
above mentioned property into effect’? A. Yes. 

Q. Ht was signed by all officers and directors and deliv¬ 
ered to the Committee for Wavs and Means for furtherance. 
Now, where isithat paper? A. Kxcept from the minutes, 
as I said before, nothing but that paper. I read only and 
I translated onlv what the minutes showed. 

Q. And the minutes showed that there was such a paper? 
A. Yes. 

Q. And the minutes were true, were tliev ? A. I think so. 
Yes. 


Q. And therefore there is a paper which was signed by 

all of the officers and directors empowering Mr. Fennell to 

proceed with the purchase of this property, is there not ? 

A. Xo, sir. As I understand it, that was an error made by 

the secretarv. 

%> 

Q. An error made by the secretary? A. I think so. It 
had to be translated literally as it appeared in the minutes. 
I didn’t want to change that. 
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Q. You translated it literally as it happened]? A. Yes, 
sir. You will find it in the minutes. 

Q. And you swore on July 9th that that paper was in 
existence? A. I did not. I said that the minutes men¬ 
tioned it. | 

98 Mr. Denit: May it please the Court, I think we are 
entitled to have this witness produce the paper which 
he says was in existence on July 9th, or give sonic explana- 
nation. Mr. Fennell said that the memorandum was in 
existence but was so sanctimonious that it could not be pro¬ 
duced in the court room. 

Mr. Fennell: You now have it. I have indulged Mr. 
Denit in a lot of cross examination; and I didn’t really 
grasp the importance of it until a moment ago. The paper 
referred to in the answer which was prepared by Mr. Lamar 
and myself is this paper which I endeavored toikeep from 
being offered in evidence a while ago. We have no other 
paper, and have not at any time had any other paper; nor 
do we know of any other paper. We prepared this answer 
with Mr. Brauner. We said that this was ouif intention 
when we prepared this answer. The paper that we speak 
about- 

Mr. Denit: That is not an answer. That is an] answer to 
interrogatories. 

Mr. Fennell: We set out what we knew about Ithis paper 
on February 2nd. We said, 4 A paper prepared by Mr. 
Fennell, our attorney, was discussed, empowering him to 
carry the purchase of the above mentioned property into 
effect provided it now have a clear title.’ That is the paper 
which we prepared, and that was the reason I contend that 
this club evidently thought that that was a power of at¬ 
torney. It was signed by the secretary. 

The Court: This does not show anything aboiit the title 
being good. 

Mr. Fennell: Precisely. That is the reason that we say 
that it is not important in this transaction. 

The Court: And this does not even refer to the action 
of the attorney. It would indicate that there was another 
paper. The ordinary meaning of the language would in¬ 
dicate that. | 

Mr. Fennell: It would indicate that they took Ithis to be 
some kind of a power of attorney to me, which]I did not 
intend it to be. 
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The Court: I can not tell apart from the paper- 

Mr. Fennell : It is not in existence. That is my conten¬ 
tion.” 

Witness’ attention was thereupon directed to the follow¬ 
ing language hi exhibit No. 26: “Resolved, that the Concord 
Club of Washington, D. C. buy a tract of land in the District 
of Columbia described as lot 809, square 105, together with 
improvements thereon, same being known and designated 
as 1832 I Street, Washington, D. C., for the use of the Con¬ 
cord Club of Washington, D. C. as a club house, at and for 
the price of $22,000 payable in cash at the time of settling”, 
and was shown two checks of the aggregate sum of $22,- 
060.95, one being drawn upon the District National Bank, 
payable to the order of the District Title Insurance Com¬ 
pany for $11,030.95, signed Concord Club, Inc. Build- 
99 ing Fund, Joseph A. Hoeft, Treasurer, countersigned 
Richard Brauner; the other being a savings depart¬ 
ment check drawn on the Union Trust Company for $11,030, 
signed Concord Club Building Fund, Joseph A. Hoeft, 
Treasurer, countersigned A. C. Machler, Vice-President, 
said checks being dated February 3, 1932, and stated they 
were signed by the persons whose signatures appeared 
thereon; that these checks were drawn to cover the purchase 
price of the property described in the resolution; that the 
$22,060.95 was drawn from funds belonging to the club for 
the purpose of paying the purchase price of this property. 
Said checks were thereupon offered and received in evi¬ 
dence over the objection of the defendant, and to the ruling 
of the Court admitting same the defendant excepted. Wit¬ 
ness further stated that in addition to the two checks he had 
identified he thinks there were also three other checks drawn 
in connection with the transaction; that he supposes they 
were in the hands of the attorney. Thereupon the Court 
asked, “Do you have them Mr. Fennell?” To which Mr. 
Fennell replied, “I do not, your Honor”. Witness then 
stated thev must be in the hands of the treasurer or secre- 

tarv. 

* 

‘ i By Mr. Denit: 

Q. One of those checks was for $100, dated January 15, 
1932, payable to the order of John W. Calvert, was it not? 
A. I don’t know to whom that check was drawn, but I know 
we signed a check for $100. 
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Q. And that check was to be delivered to Mr. Chlvert as a 
deposit on the purchase price, wasn’t it? A. It! was to be 
delivered to the agent, but I don’t know to which one. 

Q. Well, as a deposit on the purchase price, wasn’t it? 
A. Yes, provided we would purchase the property, that is, 
that the title was clear. 

Q. Well, now, wasn’t that $100 check which I have de¬ 
scribed drawn pursuant to the recommendation of the Ways 
and Means Committee? A. Yes. 

Q. Now, there came a time, did there not, when the club 
thought it advisable to substitute for that check another 
check for the same amount payable to the order of Mr. 

Fennell? A. There was a check drawn to Mr. Fen- 
100 nell, but not for that purpose. 

Q. Wasn’t the hundred dollar check drawn so that 
he might give Air. Calvert his personal check and not dis¬ 
close that the club was buying the property until the deal 
was ready to be settled? A. I can’t remember now for what 

j i 

purpose it was drawn. But there was only one check 
drawn—I think that is the one on Air. Calvertj—for that 
purpose. 

Q. For that purpose? A. Yes. 

Q. AYas there a one hundred dollar check drawn to Air. 
Fennell along about January 15th? A. I think there was. 

Q. And for what purpose? A. I can’t just jremember 
now for what purpose. 

Q. Let me see if I can help you. The club didnH owe Air. 
Fennell anv monev at that time, did it? A. Not that I 
know of. 

Q. And the matter of Air. Fennell’s fee for hib services 
was determined at some other meeting of the club than the 
January 15th one, wasn’t it? A. I don’t exactly under¬ 
stand. 

Q. I say, the matter of Air. Fennell’s fee for seijvices was 
not passed on at the January 15th meeting, was it? A. I 
would have to see the minutes before I can — as to that. I 
mean, the record. 

Q. I am speaking of January 15th, 1932; this year. You 
can’t remember that? A. Oh, yes. I remember jthat they 
had a meeting. 

Q. Now, I am asking you if, after the hundred dollar 
check to Air. Calvert was drawn, it didn’t become advisable 
for the Concord Club not to use that check, but to have Air. 


i 

I 
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Fennell give Mr. Calvert his personal cheek for one hun¬ 
dred dollars, and the club gave Mr. Fennell a check for that 
amount. A. Xo. 1 think it was this wav. I remember that 
now. One check was drawn to use as payment on the 
property if we made an agreement or contract. But we 
didn’t make any, so the check was not used. The other was 
to be used, I think, as a payment to the architect; and was 
to be used by Mr. Meissner as part payment or as payment 
for the drawing of the specifications that they were going to 
make—to pay that extra. 

Q. You really don’t mean that, do you? A. That is my 
understanding, as far as I remember. 

101 Q. Why, then, did the club issue two checks in Feb¬ 
ruary for $22,000? A. Because we expected that the 
consummation of the purchase would take place, that the 
purchase of the property would take place the next day, on 
February 3rd. 

Q. So you had agreed to do it, hadn’t you? A. How? 

Q. You had agreed to do it, hadn’t you? A. Do what? 

Q. I say, you had agreed to do it? That is correct? A. 
Oh ves. We considered it favorablv on February 2nd. Yes. 

Witness further stated he thinks there was a check drawn 
to Mr. Dearthy for $37.50 to pay his fee for preparing the 
plans and*the cost of repairing the roof on the property: 
that the club paid for the repairs and fees because we in¬ 
tended to buy that property and since that hole in the roof 
was damaging it we thought we had better cover that; it 
cost us very little—so that in case we buy it we can keep out 
the weather; that the check was paid through Mr. Meissner; 
that the repairs were authorized to be made by the architect 
through Mr. Meissner, who was Chairman of the Ways and 
Means Committee. 

On examination by the defendant, the witness testified 
that his signature appeared on the waiver of notice and he 
thinks all the other signatures are genuine. 

Q. Did you sign any other paper pertaining to the pur¬ 
chase or proposed purchase of this property of any kind? 
A. I did not. 

Q. At any time? A. Xo. At no time. 

Q. Do you know of any paper which was signed pertain¬ 
ing to the proposed purchase of this property by any 
of the other gentlemen whose names appear on this paper 
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(handing plaintiff’s exhibit 27 to the witness) ? |A. I do not. 

Q. Now, I call your attention to plaintiff’s exhibit No. 26. 
By whom was that paper signed! A. It was signed by our 
former recording secretary. 

102 Q. Do you recall the meeting of February 2nd, at 
which that paper was considered? A. Y^s, sir. 

Q. What did you understand that paper to be"! 


Mr. Denit: I object to that. It speaks for itsglf. 

Mr. Fennell: I would like to know what the people who 
considered it thought it was. 

Mr. Lamar: It is evident from the minute itself, and I 
think that the witness has a right to explain what he con¬ 
sidered it to be. 

Mr. Denit: There is no ambiguity about the {taper itself. 
It is very plain. 

The Court: Is there ambiguitv about the existence of 
another? 

Mr. Denit: So far as that goes, we will not claim, al¬ 
though the record is here, made by the defendants them¬ 
selves, we will not claim that there is another paper. 

The Court: Or that there was another paper?! 

Mr. Denit: Or that there was another paper. 


# * • * * # * 

i 


Mr. Fennell: But what I have in mind now is that since 
the people who signed the waiver of notice considered the 
paper which is plaintiff’s exhibit 26, that Mr. Brauncr is 
now holding in his hand, to be a certain paper Authorizing 
certain things, then I think we should show to' the Court 
what those men actually thought that paper wasj when they 
considered it. 




* 


The Court: Assuming that the Court has before it all the 
papers that were signed, this paper will speak for itself. 


* # * # * * ! * 

The Court: No. I will sustain the objection. 


# ##♦### 


5—6102a 
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Witness was thereupon asked to translate the minutes 
of the directors’ meeting of February 2nd, and witness read 
as follows: 

‘A paper composed by Mr. Fennell, our attorney, was 
laid before the meeting that empowered him to consummate 
the purchase of the property above mentioned provided 
there is now ‘no encumbrances thereon,’ and a clear title 
that means provided the title was clear at that time. 

Q. What in German is the word that means ‘now’? A. 
‘Yetzt’. 

that the minutes of February 2nd (plaintiff’s Exhibit 
26) were signed by the former recording secretary; that he 
was present at the meeting of February 2nd; that the 
103 minutes of February 2nd were prepared by Mr. Fen¬ 
nell; that if there were any instructions given to Mr. 
Fennell to communicate the information contained in the 
resolution to the plaintiff, it must have been through Mr. 
Meissner; 

“Q. You do not yourself know of any instructions that 
were given to me to communicate that information? A. 
No, sir. 

Bv the Court: 

Q. You mean you don’t know whether such instructions 
were given or not? A. No, sir. 

#*•••#* 

Q. Were any other papers presented to the Concord Club 
for its signature dealing with the purchase of this prop¬ 
erty? A. Not that I know of. 

Q. What are the ones that you know of? A. I know of 
only one paper that the agent left at one of the meetings of 
the Committee for Wavs and Means. I glanced it over and 
saw it was a contract, and it was not signed. 

Q. I show you three papers all purporting to be copies 
of each other, dated January 18th, 1932, and ask you 
whether or not those papers were submitted to the Concord 
Club for its signature. A. I think these are the papers 
that I was referring to a while ago. 

Q. And they were not signed? A. No, sir.” 
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that the cost of repairing the roof amounted to $12.00 or 
$12.50, and Mr. Meissner suggested that the | repairs be 
made; that the repairs were made by a man employed by 
the architect; that witness and the other members of the 
Committee visited the property and inspected it some time 
in January; that he cannot tell whether it was in the begin¬ 
ning or middle; that the Committee wanted Mjr. Meissner 
to employ an architect first for him to make drawings and 
find out the cost of any repairs that had to take palace, before 
we would enter into anything else, to decide the question of 
whether the property would suit or not; that Mir. Meissner 
reported some repairs should be made; that thd damage in 
the roof was pointed out during the inspection ahd the Com¬ 
mittee thought it would be necessary to repair |the roof so 
that no further damage would take place in case we 
104 should buy the property; that the total amount spent 
was $37.50 and the difference, namely $25.00 was a 
part payment to the architect for his work; that;Mr. Meiss¬ 
ner was authorized by a resolution to request tl}ie architect 
to advise what remodeling would be necessary; that Mr. 
Meissner reported the repairs would be very little and the 
architect would pay for repairing the roof until he was paid 
for his work; that the Committee was not advised by the 
architect, or anyone else, what the remodeling of the build¬ 
ing would cost; 

i 

“Q. Then what? A. Then we thought that it would be 
necessary, before we buy that, to repair the roof so that no 
further damage would take place in case we buy that. That 
was all.’ ’ I 

l 

* * * # # * # 

i 

“Q. You stated that an architect was engaged to consider 
remodeling the building? Is that correct? A. |Yes, sir. 

Q. Whv did vou have that done? A. How? 

Q. How was that done? A. We wanted to find out the 
cost of the repairs or remodeling in case we buy the 
property. 

Q. In case you buy the property? A. Because; if the cost 
was too much, we would not consider that questipn. ,, 

i 

i 

* * # # * * i * 

i 

i 

“Q. Prior to the time you had some figures, you heard of 
some figures through hearsay, which the Court has stricken 

i 

i 

; 

i 

I 

i 

i 

i 

i 

i 

i 

i 
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out, did you have anv other information as to what it would 
cost to remodel that building? A. Not that I know of. We 
had an estimate ourselves. We thought it was two or three 
thousand dollars. Afterwards we found out it was going 
to be at least twentv. 

mf 

Q. Where did you get the estimate that vou had vour- 
selves? Whose estimate was that? A. Well, the meeting 
of the Wavs and Means gave me their own estimate for that. 

Q. What member of the Ways and Means Committee did 
the estimating? A. I think Mr. Meissner reported after¬ 
wards that the cost would be too high, and he dropped it, 
the whole business; told the architect that he wouldn't need 
his services anv more. 

Q. Now, let me see. Do you know that to be a fact? A. 
Why, lie reported that himself. 

105 Q. ITe reported that to the meeting? A. Not to 
the meeting of the directors, but to the meeting of 
the Ways and Means Committee. Yes, sir.” 

that he did not make the estimate himself and didn't know 
anything about it; that he couldn't tell who made up the 
first figure; that in the minutes the word referring to the 
report of the Ways and Means Committee of January 15, 
1932, as being “annexed’’ does not really mean annexed, 
although vou can use that word; that it does not mean to 
fasten to the book, but means presented to or with the 
meeting; 

“Q. With respect to the minutes of the Ways and Means 
Committee do you know whether or not the report of the 
Ways and Means Committee was kept in the minute book 
of the Concord Club? A. No. We kept those. 

Q. What was actually done with this report when it was 
considered? Was that report read’'- 


“Mr. Denit: I notice that it is annexed to the minutes of 
the directors’ meeting”- 

• **•**£* 

“Mr. Fennell: I want to get the correct translation of 
this German. If the word ‘annexed’ is in there, if you will 
point it out to us, it will help, because the translation which 
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I have does not show that. I got it from Mri Brauner. 
That is what I had in mind. 

The Court: All right. : 

Mr. Denit: You can go to page 247 for that. 

The Witness: This one word is a little hard to translate. 
It means that the paper was with the meeting. It does not 
reallv mean ‘ annexed, ’ though you can use that! word. It 
does not mean it is fastened to the book. It was! loose. 


Bv Mr. Fennell: 

* 

Q. It means it was with the meeting? A. Yes. Pre¬ 
sented to the meeting or with the meeting. 

Mr. Fennell: Do you want that particular word in Ger¬ 
man, your Honor? 

I 

Bv the Court: 

i 

Q. I understood you to say that it was annexed at one 
time, and that that report was in the book and that you 
took it out. Was that correct? A. No. I don’t think I 
took it out. What I meant to say—what I probably did 
say was that these different papers were with tlie book at 
that time; and if they were removed by any one, (they were 
removed bv the secretary. That is what I mean.” 

that the contents of the report were in the tyook; that 
106 the records contained in the minute book!have not 
been changed or altered in anv wav to his knowl- 
edge; that none of the minutes have been taken out of the 
book to his knowledge; that is quite impossible. 

“Q. Mr. Brauner, you testified on direct examination 
that the Ways and Means Committee agreed, that! the Con¬ 
cord Club agreed to purchase this property. Did you in¬ 
tend— 


Mr. Denit: If he did, I submit that that is all. \ You can 
not ask him what he meant or whether he intended to tes- 
tifv what he did testifv. 

«r * 

Bv Mr. Fennell: 

* 

1 

Q. Is that what you meant in here? That is what I want 
to ask vou. A. No, sir. 

** 7 1 

Q. What do you intend by that answer? Whait do you 
say to his Honor? You told us that the club agreed to buy 









86 J. MC KNIGHT STORROW VS. THE CONCORD CLVB. 

this property. If that is not what you meant, what did you 
mean? A. I meant this. The Committee of the Ways and 
Means were not unanimous to buy it, purchase the prop¬ 
erty, hut the committee reported that to Mr. Meissner; and 
thereupon in the meeting it was resolved that we buy it. 
That is on the second page. 

Q. You say that at the meeting it was resolved to buy it. 
Is that your testimony? A. Provided the title is clear. 77 

#*••*** 

“Q. That is the minute book, isn't it, and those are the 
minutes of January 15th? I want to know whether that is 
what you are referring to. A. On page 247, ‘The meeting 
was drawn upon the report by the chairman of the Ways 
and Means Committee that if the architect would furnish a 
report recommending the house, and if all four men, 7 that 
is, the meeting, ‘were unanimous, then the house might be 
bought. 7 

Q. What is the German for what you translate ‘might be 
bought 7 ? A. ‘Sold.' That is not ‘should 7 but ‘might be 
bought. 7 The meaning is entirely different. It does not 
mean ‘shall be bought. 7 

Q. You also testified on a question of Mr. Denit that the 
Ways and Means Committee were unanimous. I under¬ 
stood vou to sav that. What did vou mean bv that? A. 
• • • • 

That is, the whole committee would resolve to recommend 
the purchase of the house to the meeting. That is what I 
mean. 

Q. Were they unanimous? A. Xo. 77 

******* 

“Q. Xow, what is the fact ? Tell his Honor what the actual 
fact is with respect to whether the committee were or were 
not unanimous, or any other conditions attached to that 
resolution. A. Well, the meeting upon explanation of Mr. 
Meissner resolved to make a recommendation to the meet¬ 
ing of the directors to buy the house; and one of the mem¬ 
bers, I think, objected to that. He was not—he would not 
consent to that, because he thought we should not. 
107 buy the house. 

Q. Which member was that? A. I think that was 
Mr. Simon. 77 
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On re-examination by the plaintiff witness testified as 
follows: 

“Bv Mr. Denit: 

Q. Well, now, Mr. Brauner, let’s you and I try to get at 
the facts. A. I certainly will. 

Q. And save the Court time. When the boaiid of direc¬ 
tors met on January 15th, there was laid before them the 
report of the Ways and Means Committee? Bight? A. 
Yes. 

Q. In the report of the Ways and Means Committee they 
requested authority to engage an architect to draw the 
necessary plans for all alterations of the building for club 
purposes under the building regulations to secure the pro¬ 
curement of a building permit? Right? A. Correct. 

Q. And they reported that the cost of the plans would 
not exceed one hundred dollars? Right? A. Yeb, sir. 

Q. You understood all three of those questions, didn’t 
vou? A. I do. 

j 

Q. After this report was laid before the directors, they 
considered the question of buying this property, didn’t 
they? A. Yes, sir. j 

Q. And the directors, after due consideration, accepted the 
report of the Ways and Means Committee and agreed to its 
recommendations? Is that true? A. Yes, sir. 

Q. Now, that was on January 15th? Is that correct? A. 
Yes, sir.” 

! 

Witness further stated the employment of Mjr. Dearthy 
to prepare plans and give an estimate on the cpst was in 
the hands of Mr. Meissner; that he supposes Deajrthy made 
a report to the Chairman, but not to the Commjittee; that 
he learned about the report directly after February 2nd; 
that he can’t fix the date but thinks it was in the week fol¬ 
lowing February 2nd. Asked how he got thej figure of 
$22,060.95, being the amount of the checks, witness 
108 replied: “I can’t tell you, only about the $22,000.00, 
I know nothing about the cents.” He did not have 
before him the title company’s estimate that $22,060.95 
would be necessary to close the deal. “I thought that Mr. 
Meissner w*as instructed as to the exact amount through 
their attorney.” 


i 





88 J. MC KNIGHT STORROW VS. THE CONCORD CLUB. 

44 Q. Isn't it true, Mr. Brauner, that Mr. Fennell told 
you it would be necessary to have $20,060.95 to settle this 
transaction? Is that true? 

Mr. Fennell: When ? 

Mr. Denit: Before the checks were written. 

Mr. Fennell. On what date ? 

Mr. Brandenburg: Let him cross examine. 

Mr. Fennell: I want him to be fair. 

Mr. Brandenburg: He is fair with him all right. 

Bv Mr. Denit: 

Q. Isn’t that true? A. He didn’t tell me that. We all 
knew that. 

Q. You all knew that ? A. Yes. That the property 

would sell at twentv-two thousand. 

* 

Q. And that the $60.95 would have to be paid in addition 
to the $22,000? A. I told you before that I know nothing 
about the six dollars and a few cents. I didn’t know anv- 
thing about that. I know only about the $22,000. Xow, 
probably some costs were involved, but didn’t care about 
the six dollars at all. 

Q. But you signed the checks? A. Oh, yes. 

Q. And as president of the club you knew that the club 

had agreed to buy this property, didn’t you? A. On Feb- 

ruarv 2nd. Yes. 

* 

Q. On February 2nd? A. Yes. Always with the proviso 
that the title was to be clear. That was the main point 
on which the whole transaction hinged; the main point. 
That ought not to be left out. And it was not clear. 

Witness was thereupon asked 44 How do you account for 

the different papers of the minute book page 258 is on blue 

lined paper, pages 259 and 260 on plain paper” and 

109 replied 4 ‘The secretary may explain it better than 

I can, but we always were under the impression 

that the numbering has nothing to do with the book'’; 

that the book was turned over to their attorney when 

tliev had the shareholders suit on their hands and when 
% 

Mr. Fennell wanted the translation he, witness, had the 
part of the book that has all the minutes between Decem¬ 
ber and June and then lie turned the book over to Mr. 
Fennell again; that he took out the pages he was going 
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to translate and took them home with him; that he can¬ 
not tell when the minutes of the meeting of February 2nd 
• • • * 
were written, but tliev were written in between that meet- 

ing and the next meeting; that the meeting following Feb¬ 
ruary 2nd was on February 19th; 

“Q. And on February 19th you tried to get out of this 
agreement that you had made to buy the house; on Febru¬ 
ary 2nd, didn’t you? 

Mr. Fennell: I object. I think that is cross examining his 
own witness very skillfully. 

A. We were not trying to get out. 

The Court: Overruled. 

i 

By Mr. Denit: 

Q. Isn’t that true, Mr. Brauner? A. We wereinot trying 
to get out of that. 

Q. You adopted a resolution- A. Yes. I yant to re¬ 

peat that the whole transaction hinged on the titlo not being 
clear. And when we had received the statement by the 
agent that there was no encumbrance on the property, and 
when Mr. Meissner—I think he was the one—ajid our at¬ 
torney arrived there, he found out that there w^s a cloud 
on the title; and the whole thing was simply dropped be¬ 
cause the statements were not true that were received by 
our agent.” 

! 

that witness did not receive this information jfrom Mr. 

Fennell but can not say who gave it to him; that lie received 

it by phone; that he didn’t know Mr. Fennell went to the 

title company and took the checks for settlement on Feb- 

ruarv 19th. 

* 

Q. When did you notify him that the club would not take 
title to the property? A. Oh, Mr. Fennell was instructed 
before that time. 

Q. Well, when? A. On February 3rd. j 
110 Q. Instructed on Februarv 3rd that the club would 
not take title? A. No. No. After we found out that 
the title was not clear, he said that the case would have to 
drop. He refused to go any further. Then by somebody I 
was notified- 





90 


J. MC KNIGHT ST0RR0W VS. THE CONCORD CLUB. 


Q. Don’t tell us that. A. That was all I can tell you. 

Q. If the title was clear, the club wanted to buy? Is that 
right? A. Yes. 

Q. And had agreed to buy? A. Well, we didn’t have 
— agreed to, but we were able. 

Q. Well, willing to buy? A. Yes, sir. 

Q. If the title was good? A. Yes, sir. 

Witness’ attention was thereupon directed to page 249 
of the minute book and asked the following questions: 

Q. I want you to begin up there with the first word (in¬ 
dicating). A. This one in red ink? 

Q. Yes, sir. A. That can be translated by the word 
‘Opening of the meeting.’ 

Mr. Fennell: What meeting is that? 

Ill Mr. Denit: February 2nd, 1932. 

A. (Continued:) It says, ‘Exactly at eight o’clock Presi¬ 
dent R. Brauner called the meeting to order; called a spe¬ 
cial meeting tq order at Mr. and Mrs. Schmidt’s cafeteria 
at 316 14th Street, Southwest. Purpose of the meeting was 
the purchase of the new club house at 1832 Eye Street, 
Northwest, with the conviction of the attorney’—That 
means, if he was convinced that it was all right. That is 
what it means bv that word. 

Bv Mr. Denit: 

mf 

Q. Stop right there. You mean by ‘everything was all 
right’ that the members of the board of directors could pur¬ 
chase without being liable to the District of Columbia stock¬ 
holders? 

Mr. Fennell: I object to Mr. Denit asking his own wit¬ 
ness for any particular matter that he has testified to in 
direct examination, as cross examination of his own wit¬ 
ness. 


* * * * * * 


Br. Mr. Denit: 

Q. ‘with the consent of the lawyer.’ Now, what is next? 
A. ‘The Committee on Ways and Means believe it abso¬ 
lutely necessary to buy the club house.’ 
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Q. Let me ask you there: Was there any disagreement 
between the members of the committee at that time? A. 
Well, there was always one who probably disagreed, about 
the recommendation of the committee always put before the 
meeting whether or not we were unanimous. 

Q. You didn’t say anything here about anybody being 
dissatisfied, did you? A. That wasn’t necessary. 

Q. All right Now go ahead. A. In red ink, 'Why, first, 
for the benefit of the German-Americans in Washington. 
Second,’ I can not exactly get that word just ndw. 

Q. Is it ‘to uphold the membership’? A. Ye^. ‘Uphold 
the membership; and, third, as an assurance of! the money 
paid from the old club house 314 E Street, Northwest, from 
the Government. Or, that no one can take us $nd hold us 
liable.’ j 

Q. What is the meaning of that? A. We wer0 then hav¬ 
ing a suit on the shareholders. There was a tumor that 
they might attach our money. That is what it meant. 

Q. You wanted to invest the money so that thfey couldn’t 
take it away? W^asthatit? A. Yes. 

Q. Now, ‘to purchase’—What is the next statement? 

112 Mr. Fennell: I object to Mr. Denit’s interpretation 

so that it 


over 70, a 


that they wanted to invest the money 
couldn’t be attached. 

The Court: He said ‘yes’. 

Mr. Fennell: We are talking to an old man 
German-American; and he does not understand the usual 
context of the English language. It is very difficult, I think. 

The Court: He doesn’t understand? 

Mr. Fennell: To put words in the method that he is 
doing. . | 

Mr. Brandenburg: The witness said that he retired from 
the Government service after 40 years in the Government 
employ. He knows as well as you or I do. 

The Court: All right. 

Mr. Fennell: Your Honor will allow me an exception? 

The Court: Yes. 

Bv Mr. Denit: 

Q. The next begins with page 250, doesn’t it!? A. Yes, 
sir. 

Q. And reads what? A. ‘The paper composed’- 
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Q. No. A. Oh, yes. It says, ‘The house’- 

Q. After ‘The club house 1832 Eye Street, Northwest.’ 
A. You gave me page 250. 

Q. Right there (indicating), ‘purchase of clubhouse.’ A. 
Oh, yes. 

Mr. Fennell: That was the previous page. 

The Witness: ‘Purchase of the club house 1832 Eye 
Street, Northwest. The House 1832 Northwest’. Then re¬ 
peats ‘Northwest.’ ‘A paper composed by Mr. Fennell, our 
attorney, was before the meeting, which empowered him to 
consummate the purchase of the property above mentioned 
provided there is no encumbrance on' in red ink, 
‘clear title’—that is, provided it has a clear title—‘was 
signed bv all officers and directors and delivered to the 
Committee for Wavs and Means for furtherance.’ 

Bv Mr. Denit: 

•/ 

Q. All right. Now, go ahead. 

Mr. Lamar: Is this a new translation? 

Mr. Denit: I want it all in. 

113 Mr. Lamar: I think the translation is here. 

Mr. Denit: I am not concerned about one aspect 
of it. but I want the whole minutes in. 

The Court: All right. 

Mr. Fennell: I want the record, then, to show this: We 
gave Mr. Denit a translation. We gave him the sheets out 
of the minute book long ago and let him photostat them 
and translate them. We did that with the understanding 
that the paragraph wherein the fees for my services, which 
would have to be explained because of the service relating 
to other matters, is simply to be omitted; that we would 
take only that part of the minutes relating to this club house. 
J had that verv definite understanding with Mr. Denit. I 
understood him to confirm it a minute ago. 

A. (continued). —‘that lie was paid a fee of blank dol¬ 
lars for his services in connection with the purchase of the 
new club house. ’ 

Mr. Fennell: No objection to that at all. I just didn’t 
want to have to explain another series of services for which 
I collected. 
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By Mr. Denit: 

Q. Now, the next paragraph. A. The next paragraph, 
‘insurance’ or ‘assurance’ above the same. ‘Upon a resolu¬ 
tion of the board of directors Mr. A. C. Machler undertook 
the insurance of the future club house temporarily’ or ‘pri¬ 
marily’ rather, ‘at an amount of not more thai^ six thou¬ 
sand dollars.’ 

Q. Now, will you tell us what that meant? ! Was Mr. 
Machler to place insurance upon the property injimediately 
after the directors’ meeting? A. Oh, no. After the club 

7 i 

house was bought. 

Q. After it was bought when? A. Yes. Thatj has noth¬ 
ing to do with the house on Eye Street at all. ^hat is for 
the future club house. 

Q. For the future club house? A. Yes. For ;the future 
club house. 

Q. Well, now, does the.resolution say that? Doesn’t it 
say, ‘on the future club house’? A. We have jno resolu¬ 
tion. 

Q. The minutes. What you just read. Isn’t |the trans¬ 
lation of that that Mr. Machler should take insurance on 
the future club house for not more than $6,000? A. On any 
future club house. 

Q. Does it say that ‘any’ there? A. It does not say ‘for 
any.’ It is ‘for the future club house.’ 

114 Q. ‘For the future club house’? A. Yes. That 
is, when we bought it. 

Q. Bought the future club house? A. Yes. 

Q. It was then 1832 Eye Street, Northwest, wasn’t it? 
A. Not at all. It was not referring to that. 

Q. Did you in the meeting on February 2nd hgve under 
discussion an arrangement for buying any ofther club 
house? A. Yes. On the proviso that the title was clear, 
which we didn’t know. 

Q. No. Did you at that meeting consider purchasing any 
other property than 1832 Eye Street? A. No. Not at that 
time. 

Q. And that was the property for which you signed these 
two checks of $22,060.95? A. Yes, sir. j 

On further examination by the defendant, witness tes¬ 
tified the meeting of February 2, 1932 was the one at which 
Exhibit 26 was discussed; that he had never seen the settle- 
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ment sheet of the District Title Insurance Company dated 
February 3rd, showing $22,060.95; that the only conditions 
attached to the decision to buy the property on February 
2d were the possibility of an attachment proceeding by 
former shareholders of the club, and clear title; that before 
February 2nd he could not give Fennell any instructions, 
but gave him information in case the resolution was passed 
at the February 2nd meeting he could go ahead; that what¬ 
ever instructions were given when the committee returned 
the resolution to Fennell were given bv Mr. Meissner who 
was Chairman of the Committee. 

“Bv the Court: 

* 

Q. Well, did you give him any instructions yourself! 
A. The information I gave Mr. Fennell was after February 
3rd, that we would not have anything more to do with the 
purchase of that property. 

Q. From the day the resolution was delivered did you 
give him any instructions! A. No, I did not, because it was 
understood that he would go ahead at that time.” 

On re-examination by the plaintiff witness stated he 
signed the order for $11,030.95 on the Union Trust Com¬ 
pany on the night of February 2nd but before the 
115 witness signed the check; that it is plain the settle¬ 
ment sheet of the title company showed $22,060.95 
was required to close the transaction; that when the two 
checks were issued, witness knew the club would have to 
pay that amount; that the checks are now in the same con¬ 
dition they were when issued; that he did not sign one 
check (Exhibit 24); that he received a letter from plain¬ 
tiff’s attorneys dated February 29, 1932, directed to him 
as President of the Concord Club. Said letter was offered 
and received in evidence, the material portions of which 
are as follows: 

“Some days since at the instance of your organization, 
we handed a dulv executed deed to the District Title Insur- 
ance Company, by which J. McKniglit Storrow transferred 
property known as No. 1832 Eye Street, X. W., to the Con¬ 
cord Club of Washington, D. C., the same being in accord¬ 
ance with an agreement between Mr. Calvert, representing 
the owner of the property, and your organization. You 
may recall that Mr. Meisner, one of the Committee, author- 
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ized to negotiate for the purchase of this property, called 
upon Mr. Calvert as did Mr. Fennell, attorney for the 
organization, with reference to closing this transaction. 
You will also recall that a resolution was formally adopted 
by your organization and signed by a majority cjf the mem¬ 
bers approving the sale, as well as the settlepient sheet 
attached thereto. 

In reliance upon the action of your organization and the 
representations made by your attorney, the graijitor caused 
all necessary papers to be delivered to the Title Company, 
where as above stated they are now lodged. jYVe under¬ 
stand that you hold a certified check or cheekjs covering 
the purchase money, payable to the order of the District 
Title Insurance Company, but have delayed j delivering 
them. 

In view of the contract, we make demand upon you to 
close the transaction without further delay, and give you 
notice that we will hold your organization responsible for 
interest which has accrued since the title papers were 
deposited with the Title Company for delivery tci you. 

If settlement is not completed on or before! March 7, 
1932, our client will take such legal action as deemed appro¬ 
priate to protect his interests.” ! 

(Sgd.) BRANDENBURG & BRANDENBURG. 

I 

116 Thereupon, to further maintain the issues on his 
part joined, the plaintiff offered as a witness John 
W. Calvert, who testified in substance as follows: That he 
is a member of the Bar of the District of Coluiiibia; that 
he knows the plaintiff in this case and acted as; agent, or 
attorney-in-fact, for him in connection with the! property 
involved in this suit; that in the month of Decerriber, 1931, 
he had certain negotiations with persons representing the 
Concord Club with reference to the sale of said property; 
that a Mr. Kraft came to see him and said he hgd a pur¬ 
chaser for the property; that asked who the purchaser 
was Kraft said the Concord Club; that he requested a 
written contract and deposit; Kraft said he would go back 
and try to get it; that he returned a day or two later with 
Mr. Fennell, of counsel for the defendant in this case, who 
he introduced as the attorney representing the! Concord 
Club; that Fennell and Kraft asked him to submit an offer 
to Mr. Storrow of $22,000 cash for the property!; that he 


i 

i 
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hesitated a good deal at first because he did not think it was 
proper to submit an offer unless he had a written contract; 
that Mr. Fennell and Mr. Kraft insisted it was all right, 
that the deal could be consummated, Mr. Fennell bringing- 
up the proposition that the Club had pending a case involv¬ 
ing the stockholders, and saying he did not want to give 
a written contract at that time, because he was afraid that 
an injunction might be placed so that the dub could not 
purchase the property, but that they could work it out in 
some way; that this conversation took place prior to the 
15th day of December; that he told Mr. Fennell and Mr. 
Kraft the plaintiff had turned down an offer of $35,000 
for the property in 1929, and that he did not know whether 
their offer would be accepted, but if Mr. Kraft would pay 
for the telegram he would get it off; that Kraft paid for 
the telegram and it was sent; that at the time he sent the 
telegram he thought Mr. Fennell had left but Kraft stayed; 
that he received a reply calling for further information, 
which he gave by telegraph, and thereafter received a tele¬ 
gram from the plaintiff accepting the offer. Said tele¬ 
grams were offered and received in evidence, and are set 
forth in finding ir5 of the findings of fact made bv the 
Trial Judge. Witness further stated that he communi¬ 
cated the fact that plaintiff had accepted the $22,000 offer 
to both Mr. Fennell and Mr. Kraft; that they came to his 
office and he showed them the telegram of accept- 
117 anee; that they requested him to send the deed to 
the plaintiff to be signed so that the deal could be 
closed in one morning; that Mr. Fennell said he desired to 
handle the purchase of the property by a resolution; that 
witness requested a contract and a considerable deposit 
but Fennell said he did not think he could get that because 
he was afraid of an injunction; that Fennell further said 
he had worked out a plan of a resolution, which the Club 
would pass as soon as the deed was returned and the deal 
would be closed; that witness requested Mr. Kraft to go 
to the Title Company and have a deed drawn up, but before 
sending it had the assurance of Mr. Fennell that as soon 
as the deed was returned the deal would be closed; that this 
assurance was given shortly after receipt of the telegram 
of acceptance, that is, between December 15, 1931, and Jan¬ 
uary 19, 1932; that the plaintiff was then living at Pasa¬ 
dena, California, and witness sent the deed by air mail; 
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that the deed undated was returned by air inail in an 
envelope which was identified by the witness and admitted 
in evidence as plaintiff’s Exhibit #lla, said envelope bear¬ 
ing air mail postage stamps cancelled, and postmarked 
Pasadena, California, January 26th, 4:00 P. M-, directed 
to the witness at Washington, 1). C.; that aftei* receiving 
the deed, witness called Mr. Fennell and the latter came to 
his office; that witness showed him the deed to!see that it 
met with his approval in every particular; tha[t Mr. Fen¬ 
nell and Mr. Kraft were to arrange a settlement and let 
him know the time, and he was to deposit the deed with 
the Title Company; that Mr. Fennell was to jdraw up a 
resolution authorizing the purchase of the property by the 
Club, which he was to submit to the Club, get j the Club’s 
acceptance, and make settlement; 

“Q. Now, between the time when the deed w^s sent and 
when it was returned to you did you see and confer with any 
other persons connected with the Club? A. Yes, sir. Be¬ 
fore it was signed Mr. Kraft brought to my office a Mr. 
Meissner.” 

that Mr. Meissner told the witness the Club would like to 
purchase the property, were considering it very seriously 
and if it could be bought for $22,000 they would purchase 
it; that before sending the deed to be executed, witness 
asked Fennell and Kraft for a contract and a substantial 
deposit which they did not sav they wouldn’t. They said 
they would try, but no deposit was made; that witness under¬ 
stood from Mr. Fennell a resolution had been passed and 
he, therefore, took the deed to the Title Company so it would 
be there at the time of settlement; that l}e gave in- 
118 structions in writing with respect to the settlement in 
the form of a letter; said letter was admitted in evi¬ 
dence as plaintiff’s Exhibit #10. It was dated! February 
3, 1932, and a digest of the same appears in the! testimony 
of the witness E. Roy Hill; that the transaction was not 
settled in accordance with this letter of instruction because 
Mr. Kraft told the witness there was a contract on file in 
the Recorder of Deeds Office against the property; that 
witness called to see Mr. Fennell and Fennell j said they 
could not close the transaction because there was a contract 
on file which he held was a cloud on the title; th^t witness 

7—6102a | 
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informed Fennell it was not a cloud as the contract had 
expired four to six weeks prior to the time it was filed; that 
it was nothing but an act that somebody had done which 
they should not have done, and therefore he could not see 
where there was any chance of it being a cloud on the title; 
Fennell took exception to that; that he cited to Fennell the 
example that this thing may have been ten years old and 
somebody pulled it out of their file and caused it to be re¬ 
corded; that Fennell insisted it was a cloud on the title and 
witness stated to him he would do evervthing he could to 
get it released, which witness did by employing an attorney 
at an expense to Mr. Storrow of $100; that Fennell said 
just as soon as, the release was obtained he would be ready 
to close the deal. Said release was thereupon identified by 
the witness and received in evidence as plaintiff’s Exhibit 
ir32. It was on a form generallv used to the District of 
Columbia, was executed bv T. L. Tavlor dated Februarv 
15,1932; that Mr. Kraft brought to the witness a settlement 
sheet prepared by the Title Companies which contained an 
adjustment for insurance and obtained witness’ 0. K. upon 
it; that shortly afterward, Kraft brought another settle- 
men sheet prepared by the Title Companies and told the 
witness Mr,. Fennell said the Club was going to write its 
insurance therefore no adjustment was to be made in the 
settlement sheet for insurance, and Kraft requested witness 
to 0. K. the second sheet, which he understood Kraft took 
back to Mr. Fennell. Said settlement sheet was thereupon 
offered in evidence as plaintiff’s Exhibit ir28, is the same 
settlement statement mentioned in finding i:9 of the find- 
ings of fact made by the Trial Judge, and the material por¬ 
tions thereof are as follows: 

119 Case No. 203621. 

Feb. 3, 1932. 

Concord Club in Account with The District Title Insur¬ 
ance Co., The Lawyers Title Insurance Co., The Wash¬ 
ington Title Insurance Co., Settlement Agents, in the 
Matter of Purchase of Lot 809, Square 105, 1832 Eve 
St., N. W. 

To Price of Property. $22,000.00 

By Taxes accrued from to date Feb. 3, 

*1932 . 


$47.60 
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To Certificate of Title. 47.00 

“ Tax Certificate . 1.00 

“ Recording Deed . .95 

“ Noting and examining convey¬ 
ances . 2.00 

“ Settlement fee. 10.0Q 

Bv Check to Balance. i 22,013.35 

$22,060.95 $22,060.95 

OK. JWC. 

I 

I 


Witness further stated that when he obtained the release, 
lie took it to Mr. Fennell’s office, accompanied byi Mr. Kraft 
to see if it met with Fennell’s approval; that he told Fennell 
he was going to take the release to the Title Company to be 
put on record, and requested him to deposit the checks, 
which he understood from both Fennell and Kr^ft were in 
Fennell’s possession, or in possession of an officer of the 
Club, so that the proposition could be closed the next day; 
that after some conversation and many insistencies on the 
deposit of the checks, Mr. Fennell went to his file land pulled 
out what he stated was the resolution of the Club; that this 
occurred on February 17th; that Fennell lifted the first two 
pages and showed the witness the paper signed by all of the 
officers and directors of the Club; that attached to the back 
of these papers was the settlement sheet; that fie still in¬ 
sisted Mr. Fennell should deposit the checks, ajid Fennell 
said “Here is the resolution of the Club, which can not be 
modified without another resolution; I don’t see wffiy you 
should worry; I will be ready to settle tomorrow br the next 
day”; that the matter was not settled on the following day. 

j 

On cross-examination, witness stated Fennell first inter- 
viewed him in company with Mr. Kraft some time; in Decem¬ 
ber, the middle part of December; that there were numer¬ 
ous interviews; that he could not recall whether! the ques¬ 
tion of telegraphing Mr. Storrow was discussed at the first 
or second, but Fennell came back and said he had 
120 looked up the law as to whether the directors would 
be personally liable or not; that they had; had some 
argument, and Fennell seemed to think if the directors pur¬ 
chased the property they might be personally liable; that 
witness pulled out the Code and they talked the matter over; 


i 
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that afterwards Fennell returned and said he thought wit¬ 
ness was right, that he could pass a resolution without 
subjecting the directors to personal liability; that he does 
not recall whether Fennell declined to permit the Club to 
pay for the telegram, but he, the witness, refused to pay 
for it; that the telegram was sent from his office and Fennell 
left after it was understood it would be sent; that Mr. Kraft 
paid for the telegram; that on that occasion witness re¬ 
quested that a contract be signed by the Club to purchase 
this property, and made that request several times; that 
Mr. Fennell said he did not want the Club to make a signed 
contract; that he was afraid some of the members might 
swear out an injunction and tie up the funds; that he, Mr. 
Fennell, advised him the best way of handling the matter 
and closing the deal was to do it all in one morning so that 
the deal could be closed; that no contract was signed; that 
Fennell led him along with the impression he knew how to 
handle the matter and witness wa-veml on the signing of 
a contract on Fennell’s assurance that the deal would be 
closed; that he is Assistant Treasurer of the National Sav¬ 
ings and Trust Company, and is also a lawyer; that Mr. 
Kraft told him he could not get a contract. 

“Q. Now, did you attempt at that time and on several 
other occasions to obtain a deposit or part payment ? 

The Court: He has testified he tried to get a deposit. 

Mr. Fennell: Yes sir; and that he could not get it. 

By Mr. Fennell: 

Q. Did you testify you could not get it? A. I said I 
didn’t get it. 

Q. You did not get it. Why didn’t you get it? A. On 
your assurances that it wasn’t necessary, Mr. Fennell; that 
this resolution would be passed and the deal would be closed 
in one morning.” 

That both Mr. Kraft and Mr. Fennell requested that the 
deed be sent to Mr. Storrow; that Mr. Kraft and Mr. Fen¬ 
nell came to witness’ office and thev went back into an ante- 
room where witness showed the deed to Mr. Fennell; that 
witness further insisted upon a signed contract and 
121 substantial deposit and Fennell assured him just as 
soon as the title had been proven out the Club would 
have the money,on deposit with the Title Company and the 
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deal would be closed; that witness asked for a signed con¬ 
tract and deposit but did not get either; that this occurred 
around the 26th of January; that the only reason witness 
wa-vered on the written contract and deposit w&s because 
he went along- with Mr. Fennell to work the problem out on 
Fennell’s assurance; that Mr. Kraft brought Mr. Meissner 
to his office sometime before the deed was received and Mr. 
Meissner at that time told him the Club was very much in¬ 
terested in the property; that he took the release to Fen¬ 
nell's office on February 17th and showed it to him; that at 
that time no request was made for a contract although wit¬ 
ness requested Fennell to deposit the checks which were 
supposed to be in his possession; that in this conversation 
Fennell brought out the resolution to which was attached 
the settlement sheet and told the witness he needn’t to 
worry, that the Club was bound, and it could not be over¬ 
come without another resolution, and that Fennell would be 
readv for a settlement either the next day or the dav after; 
that witness never saw the resolution marked jplaintiff’s 
Exhibit #26, or the waiver of notice marked plaintiff’s Ex¬ 
hibit #27 on any other occasion than on the 17th|of Febru- 
arv; that a settlement was to be made on Februarv 3rd; 
that witness did not ask for a resolution at that time be¬ 
cause ho rested on Fennell’s assurances; that pricir to visit¬ 
ing Fennell’s office on February 17th, Mr. Kraft! informed 
him a resolution had been adopted; that he thought he had 
received this information at the time he signed jthe letter 
of instructions at the District Title Company; that lie is 
pretty sure, but wouldn’t say absolutely, Mr. Meissner also 
informed him a resolution had been passed andj that was 
after the time when tlie settlement of February 3d was to 
be made; that on February 3d, Fennell advised him there 
was a contract on tile and he did not want to pass;that kind 
of a title to the Club; that in his, Fennell’s, opinioii it was a 
cloud on the title; that Fennell also told him that the Dis¬ 
trict Title Company refused to issue a certificate without 
reciting the filing of this contract; that witness told Fennell 
he did not consider the contract a cloud on the title} and sug¬ 
gested trying some other title insurance company, if 
122 acceptable to Fennell, that would pass the title; that 
this suggestion was not adopted; that the alleged 
agreement to buy this property to which he referred was 
the offer that witness contended was made by the Concord 
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Club on December 14th or 15th, and the acceptance of that 
offer by a telegram from Mr. Storrow. 


Thereupon to further maintain the issues on his part 
joined, plaintiff offered as a witness William B. Kraft, who 
testified in substance as follows: That he is engaged in the 
real estate and loan business in the District of Columbia, 
and has been for fifteen years; that about the middle of 
November, 1931, he was advised that the Concord Club was 
in the market to buy a building for their purpose; that he 
first saw Mr. A. C. Machler, Vice-President of the Club and 
asked him if it was true that thev were interested in buving 
a piece of property and he said yes; that he submitted at 
least a half dozen different pieces of properties, and finally 
the property involved in this suit; that he obtained a key 
from Mr. Calvert and showed the property to Mr. Meissner 
and Mr. Simon; that a few days later he saw Mr. Meissner 
who told him if he could get a word in writing that they 
would accept $22,000 cash, he thought it would be a deal, 
and with that understanding witness conferred with Mr. 
Calvert: that Mr. Calvert refused to discuss the matter 


without a contract and a substantial deposit: thereupon the 
witness prepared a form of contract and submitted it at a 
meeting held on Friday evening at some German newspaper 
on Sixth Street: that a few davs later Mr. Meissner told him 


they agreed to buy the property, but it was in the hands 
now of their attorney, Mr. Fennell; that witness went to see 
Mr. Fennell and asked whether he had the contract signed, 
to which Fennell replied in substance they are all willing to 
buy and it is a deal, but there is some dissension among 
some of the members of the Club and he advised the Club 


not to sign the contract because if it would get out among 
the members that they were going to buy this piece of 
property they would very likely obstruct it some way or the 
other, and the deal would not go through. 


44 So I went back to Mr. Calvert. I said, ‘Mr. Calvert, T 
am up against it. They won’t sign the contract. They are 
perfectly satisfied to buy the property, but with the trouble 
tliev are having with the members that thev will not 
do so.’ 

123 He says, ‘Well, I can’t do anything about it.’ I 
says, ‘Well, I will tell you what I will do, Mr. Cal¬ 
vert: I will bring to you Mr. Meissner himself, who is an 
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officer on the Ways and Means Committee, and! let him as¬ 
sure you about the property. ’ ’ ’ 

That he took Meissner to Calvert’s office anil Meissner 
assured Calvert in his presence if they would accept $22,000 
for the property, in writing, it would be positively a deal 
because they had all agreed on it; that Mr. Calvert said he 
would think it over; that he thereafter took Mri Fennell to 

7 i 

see Mr. Calvert, and on Mr. Fennell’s assurance, with the 
understanding that Kraft would pay for the telegram, Cal¬ 
vert agreed to submit the offer; that he dictated!a telegram 
and caused the same to be sent, said telegram be^ng the tele¬ 
gram set forth in finding #5 of the findings of fact made 
by the Trial Judge; that he stopped in the bank tne next day 
and was advised by Calvert he had received a!reply, that 
the offer was accepted; that witness then communicated this 
information to Mr. Meissner; that after he communicated 
to Mr. Fennell about the acceptance of the proposition, Fen¬ 
nell suggested that under the circumstances about this dis¬ 
sension in the Club he had worked out a plan Whereby the 
deal could be consummated without anv trouble, namely, 
that witness should get Mr. Calvert to order the!deed, have 
it sent bv air mail to Mr. Storrow for execution in Cali- 
forma, and in the meantime, order the title; that when he, 
the witness, should tell Fennell the title was clear and the 
deed was ready, Fennell would immediately call a meeting, 
pass a resolution and consummate the deal all ajt one time, 
and it would then be too late for any of the members of the 
Club to stop the sale; that on this assurance of Mr. Fennell, 
witness ordered the title; that he had a deed prepared by 
the Title Company, took it to Mr. Calvert, and Mr. Fennell 
was there and after they had a talk and Mr. Calvert assured 
him from the law books there was no danger of the members 
there being liable personally in case anything should hap¬ 
pen later, Mr. Calvert agreed to forward the deed to Cali¬ 
fornia; that the deed came back, the title was ready, and 
settlement was to be made on February 3d, but was not 
consummated because a sales contract had been; placed on 
record against the property by a man named Shapiro, who 
bought this property for $25,000, paid a deposit on it; that 
this man was supposed to be a friend of the witness, 
124 and he felt he would have no trouble in having the 
contract released, because there was no object in hav¬ 
ing it against the property; that he told Fennell the con- 
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tract was on record; that there wasn’t anvthing to it but of 
course the title company wouldn’t give a certified title; he 
would have it released; that he went to the Title Company, 
had a release drawn up. 

“I took this to Mr. Shapiro, and I said, ‘Here is a con¬ 
tract you placed on this property of Storrow, this Storrow 
party,’ and lie said, ‘Leave it over here, and I will have it 
for vou’. And instead of having it Februarv 3rd, I didn’t 
get it until ten or twelve davs later. 

Then when everything was readv X took the release over 
to Mr. Fennell’s office, showing him that we were then ready 
to settle.” 

That Mr. Calvert said to Mr. Fennell. “We have the re¬ 
lease. Xow we are going to put it on record immediately. 
Would vou mind taking those two checks—vou have said 
vou have alreadv made out—taking them over to the Title 
Company today, so we can make a settlement tomorrow!” 
Mr. Fennell said “Well, I can’t do it today because the 
checks are in Mr. Machler’s safe, but you don't have to 
worrv. I will show vou. Here is a resolution that everv- 
body passed to make settlement.” Fennell thereupon ex¬ 
hibited some papers and said we will make a settlement 
tomorrow; that witness went to Mr. Fennell’s office next 
morning and asked what time Ik* was going to settle. Fen¬ 
nell stated that lie had to go to Rockville and suggested that 
the settlement be the next day at one o'clock. The following 

dav witness went to Fennell's office and asked whether thev 

• • 

would settle at one o’clock, to which Fennell said “yes”; 
Fennell further said “Let's go to the Title Company. I 
want to check up on the deed”; that they went to Mr. dill’s 
office at the Title Company, Fennell examined the deed and 
said it seemed to he in order; that Mr. Hill called his 
125 attention to a pending assessment, which he thought 
as a maximum would be $75.80, and suggested that 
Fennell get Calvert to write a letter to withhold, say $100 
to be on the safe side; that Fennell then asked that witness 
go with him to the District Building to check up on the pend¬ 
ing assessment, that it might he more; that tliev went to 
the District Building, found the maximum amount of the 
assessment would be $80.00, and that $100.00 would be suffi¬ 
cient to withhold; that they then went back to the bank and 
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Mr. Calvert wrote a letter asking the Title Company to 
withhold $100.00, which letter was offered in evidence, the 
material portions being set forth in the testimony of the 
witness, E. Rov Hill; that witness and Fennell [then sepa¬ 
rated, agreeing to meet at the Title Company at ohe o’clock; 
that witness went to the Title Company at that! hour and 
stayed until 2:30, and nobody else showed up; that he called 
Mr. Fennell, reminding him that he was supposed to be at 
the Title Company at one o’clock, and Fennell replied “All 
I can tell you is that Mr. Machler, with the checks, has not 
shown up yet. I told him to be at my office at ope o’clock, 
and he hasn’t shown up yet. I can’t do anything more about 
it.” Witness reached Mr. Machler on the telephone and 
asked why he did not appear to settle and Machler replied 
“something had turned up today and I am afraid you will 
have to wait until tomorrow, or may be until next! week, and 
that was the finish of the whole proposition, settlement was 
never made”; that prior to the time when witness and Mr. 
Calvert had the discussion with Mr. Fennell and \yerc shown 
the resolution, witness went to the Title Company to get a 
settlement statement; that he went first on Februarv 2d 
and received a statement which he had Mr. Calvept O. K. at 
the request of Mr. Fennell; that he took this statement to 
Fennell on February 2d; that Fennell informed him the 
Club would place its insurance and he had better get a 
statement without the insurance because Mr. Mpehler was 
going to write it; witness got another statement without 
tlie insurance, which statement was received in evidence as 
plaintiff’s Exhibit #28, and is set forth in the testimony of 
the witness John W. Calvert; that after the iconversa¬ 
tion with Mr. Machler about closing the matter, \yitness re¬ 
ceived a letter from him returning the keys for the property 


the Ways 
middle of 


which had been delivered to Mr. Meissner; that 
and Means Committee had had the keys since the 

December; that witness received the keys ftom Mach- 
126 ler by letter dated April 23, 1932, and mgiled them 
back to him in an envelope postmarkedj April 30, 
1932, which envelope was returned with the notation “Re¬ 
turned and Refused”. 

! 

i 

On cross-examination, witness stated about a Week or so 
before the telegram was sent to Mr. Storrow, he told Mr. 
Calvert that if he could furnish written assurance from the 
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owner that he was willing to sell the property for $22,000, 
he thought the Concord Club would buy at that price; that 
afterwards, he went to some meeting of the Concord Club 
and took with him a proposed contract for the purpose of 
having it signed by the Concord Club. The unexecuted 
form of contract was offered in evidence as defendant's 
Exhibit #2, being in substance as follows: 

“A printed form of contract of sale dated December 1, 
1931, acknowledging the receipt from Concord Club of 
$100.00 to be applied as part payment in the purchase of 
1831 Eye Street, X. W. (the premises in controversy) for 
the sum of $22,000.00 all cash at time of settlement. At the 
bottom of the contract is printed Wm. B. Kraft and Co., but 
not signed by either the purchaser or seller.” 


Witness was then shown another proposed contract and 
asked whether or not he prepared that paper, to which lie 
replied that he did; that he supposed that he endeavored to 
have that contract signed. This paper was then offered and 
received in evidence as “Defendant’s Exhibit ir3” being 
an unexecuted contract dated January 18, 1932, for the 
purchase of 1832 Eye Street, X. W., at the price of $22,- 
000.00 all in cash, signed by Wm. B. Kraft and Co., but not 
signed as to either purchaser or seller. That after sub¬ 
mitting these contracts he advised Mr. Calvert that Mr. 
Fennell had advised the club not to sign the contracts and 
that was why it was not signed; that prior to December 14th, 
there was no contract for the purchase of the property; 
that witness ordered tin* title at the District Title Company 
on his own responsibility and Mr. Fennell’s assurance that 
the deal would be consummated all simultaneous!v when the 


dav arrived; that he never endeavored to have Mr. Fennell 
* 

order the title; that Mr. Fennell did not require that a 
certificate of the Title Company be exhibited to him show¬ 
ing the title free, clear and unencumbered before the 
127 Concord (dub would consider buying the property; 
that Fennell asked him to order the title so that bv 


the time the deed came back settlement could be made at 


one time; that the only reason was because of the dissen¬ 
sion among the members of the Club, Mr. Fennell did not 
want the transaction to become known, saying if it did, the 
whole deal would be stopped; that Mr. Meissner and the 
rest, of them wanted this property and they had the money, 



I 

I 

j 
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and they were in favor of the property; that the!title when 
it was recorded was to be paid for by the Concord Club and 
lie was so advised bv Mr. Fennell; that when he testified he 
had ordered the title on his own responsibility, he meant he 
had telegraphed on his own responsibility and had not 
ordered the title; that he reported to Fennell ori Februarv 
2nd that the Title Company had reported the title to be 
unencumbered with the exception there was a contract on 
record against it; that he further told Mr. Fenjiell he in¬ 
tended to get a release the next day; that Fennell and Mr. 
Meissner never went with him to the Title Company; that 
he went to Fennell’s office on the morning of February 3rd 
for the purpose of telling him he had not the release signed 
yet; that he did not go with Fennell to the Titlq Company 
at that time; that he did not hear Mr. Packard, jtlie settle¬ 
ment clerk, sav that thev would not issue their! certificate 
because the title was not clear, on that morning; that he 
heard him say that the next day, on February! 4th; Mr. 
Fennell and he, it was the next day, went to thej title com¬ 
pany and saw Mr. Packard of that company, about the re¬ 
lease, whether or not Mr. Packard would issue a I title with¬ 
out the release and Mr. Packard said 44 No, hej wouldn’t. 
The only way would be to put up a bond or get th(b release”, 
and I told Mr. Packard then, I will get the release signed in 
a very short time now; that he did not obtain detailed in- 
formation pertaining to this contract from Mr] Denit or 
Mr. Brandenburg, or Mr. Storrow, or Mr. Calveft; that he 
obtained it from the Title Company on February 2d, and 
told Fennell about it; that he afterwards had the! title com- 
pany prepare a release; that Mr. Brandenburg’s office ob¬ 
tained the release finally; that he learned!about the 
128 contract that was recorded against the property from 
the Title Company; that he remembers bejng at Mr. 
Fennell’s office with Mr. Calvert, perhaps on the 17th or 
18th of February; that he did not at that time attempt to 
have Fennell permit the Concord Club to sign aj contract; 
that he did not at that time request a deposit; thjat he first 
gave a key to this property to Mr. Machler, who turned it 
over to Mr. Meissner for the purpose of inspecting it; that 
Mr. Meissner requested the key be left because some of the 
other members wanted to see the property; that! Meissner 
had the key several months; that witness gave! them the 

form of contract about a month before February 3rd; that 

| 

i 

| 

| 
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they had the kevs all the time; that when the kevs were 
turned over there was only a verbal understanding with Mr. 
Meissner that as soon as witness could get an acceptance 
from the owner of $22,000 cash, it would be a deal, other¬ 
wise he would never have wasted all of his time, if he did 
not have that assurance; when he gave them the kev he does 
not claim he had a contract. 


Thereupon, to further maintain the issues on his part 

joined, the plaintiff offered as a witness Alvin R. Meissner, 

who testified in substance as follows: That he resides in 

the District of Columbia, is employed at the Bureau of 

Engraving and Printing where he has been employed for 

over seven vears, and has been in government service over 

twenty-seven years; that he designs government securities, 

such as bonds, notes, stamps, revenue stamps, and the like; 

that in the performance of his duties he is entrusted with 

securities of various denominations and amounts: that he 

is a member oft he Concord Club, the defendant in this case, 

and has been for six or seven vears; that until last vear, he 

was Chairman of the Wavs and Means Committee and a 

* 

member of the Board of Directors; that he was elected a 
director in 1931, at the regular annual meeting, at which 
time it was determined to create a Progressive Committee 
to start the ball rolling to buv a new home because the Club 
had been notified bv the Federal Government to vacate on 
account of tearing down the building for the new Municipal 
Plant on C Street; that they had to vacate 314 C 


129 Street, and, therefore, had to start the ball rolling in 
order to get a new home. That when tliev were sued 
by the shareholders, the shareholders adopted the same 
name, “Progressive", so I suggested that they change 
their name to the Ways and Means Committee; that the 


Committee undertook to locate a proper and suitable build¬ 
ing which could be rebuilt, and which was adaptable for 
club purpose; that they were referred to a dozen properties, 
and finally Mr. Kraft referred them to the property in¬ 
volved in this suit; that he arranged with Kraft to get the 
kevs and have Mr. Simon, who was also a member of the 
Ways and Means Committee and a Director to join him in 
an inspection; that they went over the house one Saturday 
afternoon: that,he, the witness, had been there so often he 

could not remember; that the other members of the Wavs 

* * 
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and Means Committee were Mr. Winkler, the President, 
Mr. Brauner, and Mr. Bueliler; Mr. Brauner! and Mr. 
Winkler went to the property a number of times ;jthat after 
the Committee had seen the property, they iijvited the 
officers and members to go there and see it; that the kev 
was left with Mr. Simon, at his office down town,! so that it 
would be convenient for the different members to go and 
see it. Later, the key was turned over to him because they 
wanted a contractor to look at the place and give 'ideas how 
it could be rebuilt and what changes could be niade; that 
they then had another key made, one for the contractor, and 
one for us, so that they could go there at different times; 
that witness was ordered bv the Wavs and Mcjans Com- 
mittee to have the second key made; that first his dealings 
were with Mr. Kraft; that after a month or so, ^Ir. Kraft 
took him to Mr. Calvert; that the Ways and Mejans Com¬ 
mittee talked about the property for months, frolm the be¬ 
ginning of November, until February, at different meet¬ 
ings; that on January 15, 1932, a directors’ meeting was 
held, and he, as Chairman of the Ways and Means 
130 Committee made a written report to the directors; 
that at all meetings he made rough notes and if the 

u • v I 

report was to be written to the directors he would receive 
orders from the president; the first one turned in was in 
writing, and Mr. Brauner suggested they be typewritten, 
agreeing to have them typewritten for him; that the origi¬ 
nal report made to the meeting of the directors oil January 
15th was turned in to the President’s secretary' and Mr. 
Brauner had a son who was a patent attorney, and Brauner 
said if his son wrote the report it would make a better im¬ 
pression because it was to go in the minutes on the records; 
thereupon, the witness identified as the report Mrj Brauner 
wrote for him, or had written, the paper which was received 
in evidence as plaintiff’s Fxhibit #25, and which is set 
forth at length in finding #0 of the findings of fact made by 
the Trial Judge. Witness further stated that tjie Board 
authorized the issuance of a check to be used as a deposit; 
that the Treasurer was ordered to make out a chock for 
$100 payable to Mr. Calvert for this purpose, and witness 
was ordered to write a letter to Mr. Fennell stajting that 
the Board had passed on the matter and he should deliver 
this check which he would receive in a dav or two from Mr. 
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Hoeft or Mr. Brauner; that afterwards Fennell was to take 
the check over to Mr. Calvert to show that they wanted to 
buy the property; that witness wrote such a letter to Mr. 
Fennell. Mr. Fennell thereupon produced the letter which 


was received in evidence and is set forth at length in findiiii»* 


rr6 of the findings of fact made bv the Trial Judge. The 


witness further testified that he thinks he saw the check 


in Mr. Fennell's office later; that it was not used: that a 


week or so after the meeting, Mr. Fennell notified the Wavs 

V ' * m 

and Means Committee to come to see him; that the full 


Committee went, with the exception of Mr. Simon; that on 
January loth, there was no difference of opinion among the 
members of this Committee as to whether this property 
should be bought or not, although there was in the begin¬ 
ning; that Mr. Fennell told the Committee he did not think 
it was advisable to hand Mr. Calvert a check payable to 
him, and requested them to have another check made out 
payable to Mr. Fennell so he could give his personal check 
to Mr. Calvert; that the Committee accepted this sugges¬ 
tion and another check was made out. Asked whether Mr. 


Fennell gave anv reason whv he concluded it would be in- 
advisable to use the Club’s check, the witness replied “Yes, 
sir, it was on account of the law suit from the share- 
131 holders. He thought if tliev would find out Mr. 

Calvert cashed a check for $100 why their funds may 
be tied up. So he, therefore, requested us to have another 
check made out for the same sum to take the place of this 
one in the name of Mr. Fennell, and he would give Mr. 
Calvert his personal check:” that at the meeting of the 
directors on January 15th, when the report was made by 
him as Chairman of the Ways and Means Committee, the 
directors accepted the report as read and acted upon by the 
directors' meeting: that after January 15th, on the last 
Saturdav of Januarv, Mr. Fennell called the Wavs and 
Means Committee to his office, and told him he still thought 
over this proposition and that it was still more favorable, 
and had another plan, instead of making a cash deposit, 
he would draw up a resolution and demand that every 
officer and director sign this resolution at a special meet¬ 
ing called for this purpose, to buy this house without a 
deposit. Witness further said Fennell had us there on Sat¬ 
urday afternoon, and he had us there on Monday, and the 
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agreement was that we were to pay him a fee for tjlie share¬ 
holders ? fight in court, and to embodv this homb on Eve 
Street all in one contract, and we would not have! to worry 
any more in the future over anv other law suit it hat mav 
come in connection with this contract; that Mr!. Fennell 
presented the resolution he said he thought was advisable; 

that Mr. Fennell notified him to come over on ai Mondav 

* 

evening; a meeting was called for February 2dj; that he 
waited from five o’clock until after seven and tlje resolu¬ 
tion had not been finished; that he returned to Fennell’s 
office after getting his dinner and was given tlie papers 
which Mr. Fennell prepared, namely, a waiver of notice 
and minutes admitted in evidence as plaintiff’s | Exhibits 
#26 and #27, and hereinabove set forth; that the three 
sheets of paper were known as a resolution; that there 
was another paper giving Mr. Brauner instructions how 
to have the checks made out, a paper which witness called 
a letter of instructions, so they knew just what to do at 
the meeting, and written by Mr. Fennell. Thereupon the 
following occurred: 


“Mr. Denit: Have vou that letter, Mr. Fennell? 

Mr. Fennell: No, I do not. My recollection }s that I 
wrote out a memorandum with respect to the drawing of 
those checks, and gave it to Mr. Brauner. I do pot have 
any copy of it. 

132 Mr. Denit: Mr. Brauner said he didn’t have any, 
your Honor. 


Bv Mr. Denit: 

| 

Q. Now, how did these signatures get on thi$ paper? 
Tell us about that. Were they all on there when; you got 
it or not. A. No, this was read in the open meeting, you 
see. 

Q. You mean by “this”, Exhibit No. 26. A. Yes, sir. 

Q. Was it read in English? A. Yes, sir; just tlje way it 
reads here. 

Q. Did anybody say during the meeting they didn’t un¬ 
derstand it? A. No, sir. Everyone understood; it, and 
then it was passed along and each one signed. 

Q. Each one signed what ? A. Their signature.; 

Q. You mean each one signed Exhibit 27? A. Yes, sir, 
with the exception of Mr. Frankey. He was nojt at the 
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meeting. Mr. Fennell gave me orders we must go to any¬ 
one’s house pot present and get the signatures. So Mr. 
'Winkler after the meeting drove us to Mr. Frankev’s 
house, and we showed the paper and watched him read it, 
and then told him it was for the purpose of buying this 
house, and so he signed it. 

Q. Now, were all three of those together when handed 
to vou bv Mr. Fennell? A. As I understand it, it was 
known and read as a resolution, and the three papers were 
bound together. 

Q. The three papers were bound together? A. Yes, sir, 
as much as I remember. 

Q. Xow, I call your attention to the seal on each one of 
these papers.! Was there anything said by Mr. Fennell 
with respect to placing a seal on each one of those papers, 
and if so, what ? A. He demanded that. 

Q. He demanded that—what? A. That. 

133 Q. Tell us exactly what he said. A. He said, 
‘Don’t forget to notify your secretary’—I don’t 
know whether it was Mr. Machler or the secretary—‘be 
sure to have a seal on there. That must be on the paper.’ 
And it was there. 

Q. As Chairman of the Ways and Means Committee did 
vou think all this negotiation from December to February 
was merely a contemplated purchase, or how did you re¬ 
gard the matter? A. Well, a few among the meeting was 
opposed to it, and the majority in favor of it. 

Q. How did you regard it ? Did you consider it merely 
an attempt toi get some property.. or a bona fide contract 
to buy a piece of property? A. To buy as a good invest¬ 
ment. 

Mr. Fennell: That calls for a conclusion of the witness. 

The Court: I will take it for what it is worth. I am still 
not sure that I quite understand just what he did contem¬ 
plate at the time. 

Are vou trying to find out from him whether he under- 
stood a contract had been made, or they were negotiating 
for a contract. 

Mr. Denit: I am trying to find out whether he regarded 
this whole matter as a series of negotiations, or the Club 
had obligated itself to buy from January 15th. 
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Yes, what 


Q. Do you understand, Mr. Meissner? A.j 
is it? 

Q. What is your answer to that question? A. Why, the 
answer is that between the date of January 15 ;and Febru¬ 
ary 2nd we were fully with the intention of buying this 
property as a good investment and a future home for the 
Club. . j 

The Court: I do not think he has answered your question. 

Bv Mr. Denit: 

m/ 

Q. Now, what I have in mind is this: After the report of 

the Ways and Means Committee had been approved- A. 

(Interposing.) Yes. 

134 Q. And you had asked for authority to Imake a de¬ 
posit on the purchase price- A. Yes.! 

Q. Did you as chairman of the committee feel that the 


sir. 




Club had agreed to buy the property? A. Yes,; 

“Mr. Fennell: We object to that. j 

Mr. Lamar: We object. 

The Court: I reallv would like to know what!he did un- 

* i 

derstand had taken place. Now, you can cross Examine on 
that. 

Mr. Fennell: Of course, your Honor will allow me an 
exception? 

The Court: Yes, sir. 

By Mr. Denit: 

Q. Now, did you have anything to do with steps to close 


this transaction, that is to complete the sale? A, 
only one left to do it.” 


I was the 


Witness further testified that after the resolution was 
passed by the Board of Directors he delivered! it to Mr. 
Fennell on the following morning, February 3d at nine 
o’clock; that Mr. Kraft was there at the time, and Mr. Iloeft, 
the Treasurer of the Club came in a few minutes; after wit- 

i 

ness arrived and stated he was ready to go to the banks and 
have the checks made out; that the checks were for $22,000 
and some additional fees as shown on the Title Company’s 
statement; that the statement was at the meeting; that the 

8—6102a I 
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issuance of the checks was authorized at the meeting; that 
one of them was signed by the President and Treasurer, 
and the other one had to be obtained the following morn¬ 
ing from Mr. Machler as Mr. Hoeft did not have a check 
there; that the order on the Union Trust Company was 
signed by Mr. Brauner on the evening of the Directors’ 
meeting, and the check on the District National Bank was 
obtained from Mr. Hoeft the next morning. Witness went 
with, Mr. Hoeft to the banks, got two checks, namely, a 
check for $11,030.95 issued by the Cashier of the District 
National Bank, and payable to the District Title Insur¬ 
ance Company, and another check drawn by the Treasurer 
of the Union Trust Company for $11,030, likewise payable 
to the order of the District Title Insurance Company. Said 

checks were dulv admitted in evidence and are referred to 

* 

at length in finding irlO of the findings of fact made bv the 
Trial Judge. Witness further stated that he returned to 
Mr. Fennell’s office and delivered to him a check to cover 
his services in closing the entire deal; that he did not de¬ 
liver these two checks, Exhibits 2 and 19 to Mr. Fennell, 
but kept them in his possession; that he had a conversation 
with Mr. Fennell about them and he told Mr. Fennell, “I will 
hold them until the title = is clear”; that Fennell took lnm 
over to the Title Company the first thing in the morn- 
135 ing; that they went in and looked at the title papers 
and Fennell said the title is not clear; that witness 
asked what are we going to do about it, and Fennell replied, 
“I don’t know,” and witness said let’s go to see Mr. Cal¬ 
vert; that then Fennell suggested witness had better let 
him go, and for witness to come up to his office and wait 
there; that Fennell returned to his office, and stated to wit¬ 
ness, “Why, this is a thing that can be straightened out m 
a couple of hours. You may just as well stay here until it 
is straightened out and close the deal”; that Fennell did not 
sav the title was defective and the Club was not going to 
have anything to do with the property; that Fennell called 
in Mr. Lamar and stated we can have a bond; that I didn’t 
have to worry about anything until the title was cleared 
up; that it might take a couple hours or a couple days; 
that “It must be cleared up because we are demanding a 
cash sale”; 

“So it wasn’t cleared up that day. So I didn’t want to 
carry those checks around, and I went over to Mr. Mach- 
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ler’s office and told him about it. And I says, ‘I don’t like 
to carry these checks around. Would you want to keep 
them here until the time comes to close the deal?’ He 
says, ‘All right. I will put them in my safe.’ 1 says, ‘All 
right. I will trust you with them.’ He promised that as 
soon as Mr. Fennell notified him he would turn!them over 


to close the deal, which wasn’t done. 

Q. You mean the deal wasn’t closed? A. No, j sir.” 


That when witness talked to Machler, Machler j stated the 
insurance should be raised from $6,000 to $10,OOP and that 
the property was a bargain and safe investment; that if 
the shareholders should beat us out in this law suit, why 
then they might divide up this house; that Mhcliler was 
then Vice-President of the Club and was engaged in the 
insurance business; that prior to February 3rd, {here were 
some repairs made on this property; in connection with 
said repairs witness testified as follows: 

“Q. Do you know about those? A. Yes, sir. 

Q. Tell us about them. A. Mr. Braunerj the Pres- 
136 ident, Mr. Winkler, a member of the Ways and 
Means Committee, and myself were there nearly 
every Saturday afternoon for about four or five or six 
weeks time, sizing up, looking over, discussing [the plans, 
how to change the walls, and how the place could be rebuilt. 
And this was a Saturday afternoon when Mr. Troop 
was there, who was telling us what we could do and what 
we couldn’t do. He was a friend of mine and came down 
just to give us good advice with the hopes he jvould get 
a job out of it later on. 

Q. Was he an architect? A. Sir? | 

Q. Was he an architect? A. No. The architect is 
another man. This was Mr. Troop, the builder. So a few 
days before, it must have rained right at the start, you 
could see where water had started doing danfage. He 
said, ‘Now, listen, gentlemen, if you are positive you are 
going to buy this home I would advise you to have! that roof 
repaired. That is going to do you some damage;’ 

Mr. Brauner says, ‘Well, we voted $100 last night to buy 
this house’. He says, ‘I think it is worth while’. And then 


he asked Mr. Winkler and he agreed, and I agreed. 

So we put it up to him, asked him how much! it would 
cost. He said twelve or fifteen dollars to put i^ up tern- 
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porarily. We said ‘Go to it’. So a few days after he 
fixed it—repaired it. 

Q. How about the employment of an architect ? Did you 
have anything to do with the employment of an architect? 
A. Yes, sir. 

Q. When did you employ him? A. I think that came in 
with Exhibit No. 25, where we recommended an architect, 
and he was hired a few days later. 

Q. What did he do for the Club? A. lie came there and 
could onlv work Saturday afternoons in connection with 

mt *■ 

us, because in the evening not enough of the officers could 
go there, and in the day time tliev could tell him what tliev 
wanted. So we got him for Saturday afternoons. And he 
made measurements, small ones, and we found out we 
couldn't have the plans finished by the time Mr. Fennell 
notified us, they were not far enough advanced. And the 
minute I found out the deal was not to be closed I stopped 
him, and told him not to go any further with the plans. 

Q. Did the Club pay him anything for his services? A. 
Yes, sir. 

Q. How much? A. Why the repair work amounted to 
$12 and the architect’s fee $25. 

Q. Do you know when he was paid ? A. Yes, sir. 
137 A. When? A. I have to look that up. 

Q. Have you some record that you can look at ? 
A. Yes, sir. 

Q. All right, sir. Maybe I can help you without the aid 
of vour record.; Was it March 25th? A. Yes, sir.” 

On cross-examination, witness stated he would not swear 
that when he signed the waiver of notice it was or was not 
attached to some other paper; that he thought it was all 
one, known as,the resolution; that he remembers signing 
the waiver of notice; that he thinks it was attached to the 
other papers but he wouldn’t want to swear to it; 

‘‘Witness continuing, said: 

Q. All right. Now, I show you plaintiff’s Exhibit 26. 
A. Yes, sir. 

Q. Do you remember that? A. Yes, sir. 

Q. Did you sign that paper? A. No, sir. 

Q. Did you see it when it was signed? A. I saw it after 
it was signed and I delivered it to vou. 
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i 

j 

i 

Q. Did you see it when it was signed? A. I saw it—no, 
I didn’t watch Mr. Goede. I was sitting up by the Pres¬ 
ident when he signed it. I was at the other end of the 
table, yes, sir. 

Q. Yes. A. Yes, sir. 

Q. Was that paper attached to any other paper when Mr. 
Goede signed it, or were you close enough to him to tell? 
A. Xo; I couldn’t swear to that. 

Q. You do not know whether it was or not? A. No; 
I may have been six or seven feet away from him.” 

That he told Mr. Fennell to follow the letter of instructions 
which he wrote, with respect to using the $10Q; that the 
Committee also told Fennell he was to do what the letter 

i 

said; that the letter was from the Committee arid had pre¬ 
viously been offered in evidence as Plaintiff’s Exhibit 38, 
and is as follows; 


13S 


4 ‘Alvin R. Meissner. 


3507 Center Street N. W. 

i 

i 

Washington, D. C., U. S. A., Jan.;17,1932. 

i 

Mr. Aubrey B. Fennell, 

Attorney at Law, 

W oodward Bldg., 

Washington, D. C. 

I 

Dear Mr. Fennell, 

Mr. John W. Calvert, attorney for the National Savings 
and Trust Co., who is the representative of thcf owner of 
property 1832 Eye St., X". W. is just about tirediof waiting 
and may stop the offer. 

We therefore request you to notify Mr. Calvert at once 
and inform him that we will deposit one hundred dollars to 
secure an option on the property so that Mr. Calvprt can see 
our good will. 

Mr. Brawncr promised to mail you a check which should, 
be in your possession Monday Morning. 

Mr. Kraft informed me yesterday that Mr. CalVert would 
not wait any longer than Monday, Jan. 18th 1932J 
The Board of Directors voted in favor of this sum at 
last Friday’s Meeting to safeguard our offer. 


! 

i 
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The inclosure will give you information that our offer 
was made in good faith. 

Yours’ truly, 

(Signed) ALVIN R. MEISSNER.” 


That Mr. Kraft endeavored to have the Wavs and Means 
Committee enter into a written contract to buy the prop¬ 
erty; that on all these occasions on Mr. Fennell’s recom- 
mendation the Club refused to enter into a written contract; 
that until Fennell came with the resolution proposition 
there was no exception to that anywhere along the line; 
that the Board of Directors at the meeting of February 2nd 
discussed the question, in which discussion witness took 
part, as to whether or not they were willing to buy this 
piece of property, and they decided they were willing to 
buy, provided the title was clear, on February 3rd; the 
understanding was that they demanded the property with 
a clear title and that was the reason witness withheld the 
checks; 

“Q. And isn’t it true that the understanding was the 
title was to be clear in the opinion of the attorney for the 
Club, that is in my opinion; isn't that true? A. Yes, sir. 

You told me it wasn’t clear. 

139 Q. And that I advised you because this property 

wasn't clear vou had no authority to buv it; isn’t 

• • •> 

that true? A. I couldn't buv it until vou told me to go 
ahead.” 


That Fennell promised to have it cleared up; that when 
Fennell told him the title was not clear in his opinion, 
and in the opinion of the title company, Fennell also told 
witness to wait; that witness waited in Fennell’s office 
until three o’clock, when he was told by Fennell it would 
be too late to have it cleared up and to come back the fol¬ 
lowing morning; that when witness said he could not go 
back the following morning, Fennell said “Well, it will 
take several days, and we will have it all straightened 
out”; that when witness inspected the property with Mr. 

Simon thev had with them a contractor bv the name of 
» • 

Troop, who was a neighbor of witness, and whom he had 
known twenty-two years; that Troop, and the architect in 
conjunction with him, agreed that, remodeling would cost 
about $3,000; that witness reported to the Club concerning 
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repairs; that the first report dealt with temporary changes 
such as changing walls, putting in a plumbing system, elec¬ 
tric lights, cleaning up, etc; that should cost between $3,000 
and $5,000; to build a building in the back toj be used as 
a hall would cost from $10,000 to $20,000 additional; that 
he reported concerning the erection of the bujilding after 
reporting on the question of repairs; that Mr. Brauner got 
him to get a letter from the architect as to the estimated 
cost of the new building, which letter he got and mailed 
to Mr. Brauner’s office; that the estimate was not before 
the directors on February 2nd; that it was Written some 
time later; that on the occasion when he accompanied Fen¬ 
nell to the Title Company, Fennell reported the Title Com¬ 
pany would not issue their certificate of title at that time 
because there was a cloud on the title; that witness did not 
take part in any discussion at Mr. Packard’s desk at the 
Title Company; that Mr. Kraft was not present at that 
time; that witness does not recall whether Kraft told him 
prior to February 2nd or on February 2d that he had 
seen the report of the Title Company, and that the title was 
free, clear and unencumbered. 


The foregoing is the substance of all the evidence offered 
by the plaintiff. i 

i 

140 Thereupon, to maintain the issues on its part 
joined, the defendant offered as a witness, Richard 
Brauner, who testified in substance as follows: That lie 
replied to the letter from plaintiff’s attorneys j under date 
of March 0, 1932, and said letter, being defendant’s Plxhibit 
4, is as follows: 

j 

“The Concord Club. | 

Washington, D. C., March 9, 1932. 

i 

i 

Brandenburg & Brandenburg, 

Attorneys & Counsellors at Law, 

National Savings & Trust Bldg., 

719 15th St., N. W., ; 

Washington, D. C. | 

Gentlemen : 

j 

I am in receipt of your letter of the 29th ulto. and pre¬ 
sume you are acting on behalf of the owner of the property 
referred to in your letter. 
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Respecting' this property, I beg to advise that we at one 
time considered purchasing it but afterwards decided not 
to buy it and we do not consider that we are obligated to 
do so. 

Verv trulv vours, 

; * * (Signed) RICHARD BRAUNER.” 

Thereupon witness identified his signature to a letter to 
Mr. Fennell dated February 17, 1932, which was offered 
and received in evidence as defendant’s Exhibit Xo. 5, which 
reads as follows: 


44 The Concord Club. 

February 19, 1932. 

% 

Mr. Aubrey B. Fennell, 

Woodward Building, 

City. 

Dear Mr. Fennell: 

Will you please stop all further proceedings in regard 

to the I St. house until I can inform vou further which will 

* 

be shortly. 

Sincerely vours, 

j (Signed) RICHARD BRAUNER, 

! President 

44 Bv Mr. Fennell: 

Q. Mr. Brauqer, do you recall the question having been 
propounded to you as to whether tlie Concord Club did not 
agree to buy this property? Do you remember that ques¬ 
tion having been asked? A. I remember such a ques¬ 
tion. 

141 Q. Yes., A. But I understood it to be whether or 
not that i$f we, the Board of Directors, agreed among 
themselves to purchase the property. That is the way I 
understood that question. 

O. And did vou have anv communication with anvbodv, 
any third person, other than the members of the Board of 
Directors, respecting this property? A. Xo, sir, never. 

Q. Ever talk to Mr. Calvert here? A. I have never seen 
him. 
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i 

I 

1 _ 

Q. Then I will ask was there any agreement by! the Board 
of Directors of the Concord Club at any time with anybody 
other than among themselves to buy this property? 

Mr. Denit: Of course that goes to the opinioii and con¬ 
clusions of the witness. 

The Court: I will let him answer. i 

i 

A. Xot with anvone, onlv among themselves. That was 
the agreement. That is the way I understood that question 
that was put to me by Mr. Denit, I think his namle is. 

j 

! 

By the Court: 

I 

Q. You didn’t mean the directors did agree among them¬ 
selves to buy the property? A. They were willing. 

Q. They reached an agreement that they did want to buy 
the property? A. Yes, that they, yes, sir. 

Q. That is the night of February 2nd? A. Yejs, sir.” 

Witness further stated that on February 19th he did not 
know the title was perfectly clear and all question? had been 
cleared up; that he thought everyone had dropped the mat¬ 
ter just like he had; that he didn’t know whatever difficulty 
there was had been cleared up on February 17th ;| 

“Q. And I want to know whether or not you liecall hav¬ 
ing given me any instructions to follow respecting the title 
to that property. A. Well, before February 3rd, I gave 
you instructions from the Board of Directors thatjthe build¬ 
ing was not to be bought unless the title was clear. That is 
all I can recall. 

Q. And who was to determine that question to your satis¬ 
faction? A. Well, of course, our attorney. That Vas you.” 

i 

; 

“By Mr. Denit: 

Q. You didn’t employ your attorney to examine the title, 
did you? A. Well, to act in such a way that if we pur¬ 
chased that house we would be perfectly safe. That was 
his duty too. 

142 Q. But you didn’t employ your attorney tq examine 
the title, did you? A. Well, that is understood. 

Q. You knew as a matter of fact that the transaction was 
going to be closed at the Title Company, didn’t you? A. 
Well, he was act- for us. 


i 
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Q. Wait. Didn’t you know that? A. Know what? 

Q. That thetransaction was to be closed at the Title Com¬ 
pany? A. Oh, yes. That was all right. 

Q. Yes. A. Yes. 

Q. And you knew that the Title Company had already 
proceeded to make a settlement of the transaction, didn’t 
you? A. Well, I think we notified Mr. Fennell about the 
costs, and so on, but- 

Q. (Interposing) Wait. Didn’t you know that the Title 
Company had already prepared a statement showing how 
much the Club would have to pay in order to close the trans¬ 
actions? A. Not at all; I didn’t know that. 

Q. You didn’t know that? A. No.” 

• #**••# 


“Q. Directing your attention to the language of this reso¬ 
lution : ‘The President shall be authorized to have cashier’s 
checks drawn on the Union Trust Company and the District 
National Bank in amounts sufficient to pay the purchase 
price of the said property as heretofore stated, and the 
further amounts due as shown bv these settlement sheets 
of the District Title Insurance Company, dated February 
3rd, 1932, and pay and deliver said checks in full settlement 
of said purchase’? A. Well, 1 knew about the amount and 

I read this resolution. I think I read it mvself.” 

* 

Asked did Mr. Fennell give the Concord Club any in¬ 
structions of any character as to what their action on Feb¬ 
ruary 19th was to be witness replied, “Nothing that 1 re¬ 
member.” 

The defendant, to further maintain the issues on its part 
joined, offered as a witness, Christof Simon, who testified 
in substance as follows: That he was a member of the 
Ways and Means Committee and inspected the property 
involved in this suit; that he doesn’t know anvthing about 
any estimates for work upon the club; that he never talked 
to Mr. Calvert respecting the property, or to Mr. Branden¬ 
burg or to Mr. Denit; that he never made any statements 
to Air. Kraft respecting the contemplated purchase of the 
club. That as a member of the Ways and Means Committee 
he never agreed to buy this property with anyone. 

143 “Q. Were you in favor of the purchase of this 

property? A. No, sir. 
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By Mr. Fennell: 


make any 


Q. Did you ever agree orally—did you ever 
oral agreement to buy this property? A. Not that I 
know of.” 


Cross-examination: ] 

i 

i 

That he was on the Committee after December 15, but 
was not notified of any meeting taking place after that time 
and did not attend any. He is still a member ofj the Com¬ 
mittee. i 


Redirect examination: 

Witness was shown plaintiff’s exhibit #25 and j his atten¬ 
tion was called to the last paragraph: 

“ ‘We regret that Mr. Chris Simon is detained by busi¬ 
ness to attend our meeting, compelling us to function with¬ 
out him.’ And I ask you whether or not you ev^r advised 
the committee or any of its members that you were detained 


by business and could not attend their meetings, 
not.” 


A. I did 


Thereupon, to further maintain the issues on its part 
joined, the defendant offered as a witness Hermari Winkler, 
who testified in substance as follows: 

That he was a director and a member of the Ways and 
Means Committee that considered the purchase? of 1832 
Eye Street, N. W. That at the time he signed Plaintiff’s 
Exhibit #27, lie did not see exhibit #26 at all. That he 
signed no paper other than plaintiff’s exhibit #27j He was 
one of the directors at the time. 

“Q. Did the committee have any authority to enter into 
an agreement to buy this property? A. Absolutely not. 

Q. Now, just what w/iere the duties of the Ways and 
Means Committee? 


Bv Mr. Denit: 

* 

Q. Were you a member of the Committee? A. 


Yes. 


Mr. Fennell: Oh, yes, he testified he was a member of 
that Committee. He was one of the four of the Committee 
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composed of Mr. Brauner, Mr. Winkler, Mr. Simon and Mr. 
Machler. 

A. The authorizations of the Ways and Means Com¬ 
mittee were written by myself on the first meeting and 
that consists of the Ways and Means’ recommendations to 
the Board of Directors which can either accept or reject 
whatever we recommend. That is as far as our authority 
went. I don’t know of anything that went further than that, 
because I thought that was it myself. 

******* 


144 Q. Did the directors of the Concord Club at any 
time agree to buy 1832 Eye Street, agree with any 
third person, the owner of the property, or any other third 
person? A. 1 don’t think so. 

Q. To buy 1832 Eye Street ? A. Not as I know of. 

Q. It is a fact, is it not that the directors of the Concord 
Club did favorably consider the desirability of buying 1832 
Eye Street, is that true? A. The directors acted on that, 
but not our committee. 


******* 


Q. I just asked you about the directors. Now, did there 
come a time when the directors of the Concord Club decided 
that they did not desire to buv 1832 Eve Street? A. Yes; 
there must be a resolution somewhere. 

Q. Now, I call your attention to the minutes of the meet¬ 
ing, if your Honor will indulge me a minute, and I will try 
to refer to this part of the minutes I wish to refer to. I call 
vour attention to the minute of February 19th. Please find 
that in the minute book. 

******* 


Q. Have you the minutes of the 19th before you ? A. Yes, 
I have got them right here. 

Q. Now, I ask you whether or not you recall the meeting 
of the 19th, the directors’ meeting of the 19th? A. Yes, 
I recall that. 

Q. Were you present ? A. Yes. 

Q. Did the directors at that meeting of February 19th 
decide to abandon anv further consideration of this Eve 
Street property? A. That is what they did. 



I 

I 
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I 

Q. Was the reason for abandoning the consideration of 
this property discussed on February 19tli? A. Why, sure. 
On February 3rd, the day that the sale was made at the 
Title Insurance Company in the afternoon 1 wasi called up 
bv Mr. Mizner, the chairman. This is exactly what I said: 
I will repeat. ‘The deal is off; we can’t have the property. 
I discharged the architect.’ He said, ‘Well what for?’ I 
said, ‘Well, it is off. Do you want another law $uit?’ He 
said, ‘Well, what do you mean?’ He said, ‘Somebody put 
up a deposit and it is recorded, and they told me it would 
take a suit in Equity Court to do away with it.f That is 
exactly what he said. 

And in the following meetings of the Board of Directors 
I made a motion to drop the proposition at that time. 

A. At that meeting of the 19th of February wa^ what you 
have just said reported to the board of directors % A. Yes. 


The Court: Let me see if I get this straight. Ajs I under¬ 
stand the reason there was something that effected the title. 

The Witness: Yes; somebody had put upja deposit. 
145 The Court: That was the only reason. 

The Witness: “That was the reason reported to me. 
On the strength of that I dropped it and we went and looked 
after other property, you see.” 

_ i 

That on February 2nd, he did not vote in favor |of buying 
the property but was overruled. He was waiting ifor speci¬ 
fications from the architect which tliev never did get. Tliev 
asked the chairman for it but he never did present it. 

i 

Cross-examination: 


He was present at the directors’ meeting on January 15, 
1932. That he does not remember that Mr. Meissner sub¬ 
mitted a report of the Ways and Means Committee 1 . He was 
present at the meeting of February 2nd, that was! a special 
meeting, and signed his name to the waiver. 

“Q. Now, can you find in that minute book any record of 
anything you voted opposing the purchase of this property, 
which vote you cast? A. Well, you can put the president 
on tha/ stand. 


i 
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Q. I am not asking you that. A. You can put the secre¬ 
tary on the stand. I was against it for an hour, and I 
argued against it. 

The Court: I will assume, unless there is something to 
the contrary, that the minutes do not show anything to the 
contrary.” 

Thereupon to further maintain the issues on its part 
joined the defendant produced Alfred C. Machler, who testi 
tied in substance as follows: 

That on February 2, he was vice-president of the Con¬ 
cord Club, that the checks, plaintiff’s exhibits numbers 18 
and 24 were turned over to him by Mr. Meissner. That 
these checks were not turned over to the title company be¬ 
cause he was told bv either Mr. Meissner or Mr. Fennell or 
both that there was a cloud on the title as* he understood it 
somebody had paid, he believes $500 as a probable deposit 
to purchase this property and that had been recorded and 
had never been released; that Mr. Fennell said the title was 
not clear, and the matter might be cleared up within a few 
days; that Mr.iFennell had never reported to him that the 
title was cleared up. 

“By Mr. Fennell: 

Q. Now, were you at the directors’ meeting of the 
146 Concord Club, held on February 19th? A. Yes, sir. 

Q. W as the Eye Street property discussed at that 
time? A. Oh, ves. 

Q. Now, was any action taken at that time? A. As near 
as I recall the action was we decided not to go through with 
this contemplated purchase, because we couldn’t get a clear 
title at the time we were ready to go through. 

Q. Now, prior to February 19th had you ever talked to 
Mr. Calvert, the gentleman seated over here by the window? 
A. Mr. Calvert came into my office one time with Air. Kraft. 

Q. Yes, sir. When was that? A. I don’t recall the date. 

Q. What transpired at that meeting? A. Introduced me. 
And wanted me to give him a letter of some kind, which T 
refused, because I didn’t have authority to do so. He 
wanted me to commit myself for the Club, and I told him I 
did not have authority to do so.” 
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Thereupon, to further maintain the issues oit its part 
joined the defendant offered in evidence letter from John 
W. Calvert, which is set forth at length in finding #5, of 
the findings of fact made by the Trial Judge. 

i 

i 

“December 31$t, 1931. 

Mr. William B. Kraft, 

907 15tli Street, 

Washington, D. C. 

Dear Sir : 

i 

! 

In reply to your offer made to me for property |1832 Eye 
Street of $22,000,1 wish to advise you that I have submitted 
the same to my client Mr. Storrow and enclose copies of 
our telegrams. It is understood that as you have! not sub- 
mitted any contract in writing or put up any money, that 
until the same is done, that I or Mr. Storrow retain the 
right to sell the property to any other purchaser without 
being liable for any commission or other damages.; I would 
advise vou to get your client to take action on this as soon 
as possible, as I consider that at the price this property is 
a very good investment. I was offered thirty-five thousand 
dollars for the property in 1929 to be paid in c^sli. The 
property next to it was sold by my client in 1923 for twenty- 
five thousand and this lot and house were smaller. .You will 

i 

find that the property is assessed around thirty-two thou¬ 
sand dollars. In normal times this property shouldibe easily 
worth between thirtv-five and fortv thousand. I will ask 
you to let me know as soon as possible what is thej decision 
of your clients. 

Very truly yours, 

(Signed) JOHN W. CALVERT.” 

i 

i 

i 

147 Thereupon the defendant rested. 

The foregoing contains the substance of all the evi¬ 
dence given on the hearing of this cause, and ea^h of the 
exceptions stated to have been taken were so taken ^nd were 
duly allowed and noted by the Court, and in order that each 
and every thereof may be preserved and made o£ record 
this statement of evidence is duly stated, approved and 
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signed, and ordered to be made of record in this cause, this 
18th day of October, A. D., 1933, nunc pro tunc. 

Bv the Court: 

JESSE C. ADKINS, 

J us t ice. 

District of Columbia Supreme Court. No. 610*2. John 
McKnight St or row, Appellant, vs. The Concord Club, 'Wash¬ 
ington, I). 0., a corporation. Court of Appeals, District of 
Columbia. Filed Oct. 18, 1933. Henry W. Hodges, Clerk. 
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Court of appeals, ©tsttrtct of Columbia 


October Term 1933. 

i 

i 


No. 6102. 


John McKxight Storrow, Appellant , 


vs. 


_ ■ 1 

The Concord Club, Washington, D. C., a corporation. 


BRIEF FOR APPELLANT. 

i 

i 

i 


This is an appeal from a decree of the Supjreme 
Court of the District of Columbia dismissing a bill for 
specific performance (R. 44). As the parties appear 
in this Court in the same order in which they appeared 
in the trial court, for convenience, they will be referred 
to as plaintiff and defendant, respectively. 

i 

i 

STATEMENT OF CASE. 

i 

In November, 1931, plaintiff was the owner of; cer¬ 
tain real estate located in the District of Columbia im¬ 
proved by premises No. 1832 Eye Street, N. W. i He 
resided in California, and entrusted the care and man- 


i 

i 




i 

i 

i 

i 

l 

I 
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agement of this property to John AY. Calvert, Esq., a 
member of the Bar of this Court, and an officer of the 
National Savings and Trust Company (R. 33, 95). The 
defendant, a social and literary club incorporated un¬ 
der the laws of the District of Columbia, became in¬ 
terested in the property. Defendant 's Committee on 
AVays and:Means inspected it, and thereupon consulted 
with Mr. Calvert regarding its purchase (R. 33-34, 95, 
102, 108-9). On or about December 14, 1931, a confer¬ 
ence was had at Air. Calvert’s office, which resulted in 
sending to the plaintiff a telegram on behalf of the 
Club offering to purchase the property for $22,000. 
cash. The plaintiff replied to this telegram requesting 
certain details regarding the purchase price, particu¬ 
larly the net figure which he would get, and after being 
advised by Mr. Calvert that the net figure was $21,240. 
wired that the offer was accepted (R. 95-96, 102-103). 
Calvert communicated the acceptance at once to Mr. 
Aubrey B. Fennell and Air. Aleissner, Fennell being 
then the attorney for the Club, and Aleissner, Chair¬ 
man of its AVays and Aleans Committee (R. 96, 103). 
At the time the acceptance was communicated, there 
was internal dissension in the Club. Its officers feared 
that a disgruntled minoritv would interfere with the 
proposed purchase if they learned it was contemplated 
(R. 96, 102). They thereupon represented, through 
their attornev, that tliev did not wish to sign a formal 
writing, but would consummate the transaction by pay¬ 
ing the purchase price as soon as the title was exam¬ 
ined and the deed delivered (R. 96, 102-3). On Janu¬ 
ary 15, 1932, the AVays and Aleans Committee reported 
what it had done to the Board of Directors, who ap¬ 
proved the purchase, and authorized the issuance of a 
check for $100. to be used as a deposit, also an addi- 
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tional expenditure to cover the cost of certain plafis for 
remodeling’ and making certain repairs to the rdof of 
the property (R. 62-68, 80-83, 109). Pursuant tjo the 
direction of the Board, Mr. Meissner, as Chairmlan of 
the Ways and Means Committee, directed Mr. Fennell 
to deliver to Mr. Calvert the $100. deposit. Fejnnell, 
however, did not deliver the check handed to him for 

/ I 

that purpose, but informed Mr. Meissner he would 
deliver his own personal check (R. 36-37, 109-110). 

At the instance of Fennell, Calvert sent by airrjaail a 
deed to be executed by the plaintiff and his wife, re¬ 
questing that it be returned at once. The deed whs re¬ 
turned by airmail under date of January 26, 19312 (R. 
96-97, 103). Calvert notified the defendant accord- 

i 

inly, and thereupon made arrangements to closje the 
transaction at the office of the District Title Insurance 
Company which had examined the title (R. 57-5$, 97, 
103). On February 2, 1932, the Club called a special 
meeting of its Directors and at said meeting adapted 
appropriate resolutions for closing the transaction (R. 
38-39, 68-75, 111-113). In said resolutions specific au¬ 
thority was conferred upon the appropriate officers to 
draw checks against funds of the Club deposited in 
two separate banks and pay the purchase price as 
shown by the settlement sheet which had been pre¬ 
pared by the Title Company and O. K.’d by Calvert and 
Fennell as the representatives of the respective parties 
(R. 87-94, 113-114). j 

The examination of title showed that there had! been 
wrongfully recorded against the property a [prior 
sales contract which had expired by its own limitations 
(R. 3-4, 41, 97, 103, 114). Delivery of the checks, yiiieh 
had already been drawn, and were then held by Mr. 
Meissner, was postponed, Mr. Fennell then taking the 
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position that the title was defective, but stating to Mr. 
Calvert that as soon as this sales contract was released 
of record, the transaction would be closed. Neither 
plaintiff nor his agent knew it had been recorded, but 
when informed of that contract, Calvert denied that it 
was a cloud upon the title. He agreed, however, to 
have it released upon defendant's assurance that as 
soon as the record was clear the sale would be con¬ 
summated (R. 1)7-98, 103-104, 114). In compliance with 
this agreement, Calvert obtained a release of the con¬ 
tract and caused it to be placed of record on February 
17, 1932, at an expense to plaintiff of approximately 
$100. (R. 59, 98, 99, 104. 114). It was then arranged 
between tin* parties to pay over the purchase price on 
February 19th and settle the transaction. Fennell ap¬ 
peared at the Title Company on that day, re-examined 
the papers, expressed his satisfaction with them, and 
said the transaction would be closed as soon as he could 
verifv certain information regarding taxes and insur- 
ance (R. 59, 99-102, 104-105). Notwithstanding these 
definite arrangements, the Club did not settle. Demand 
was made upon it to perform approximately one month 
later, when for the first time, it repudiated the contract 
(R. 94, 119-120). 

The Trial Judge concluded there was no contract es¬ 
tablished; by the evidence, that the Statute of Frauds 
had not been complied with, and there was no sufficient 
part performance to take the case out of the Statute 
(R. 43). He made certain findings of fact (R. 33-44), 
and declined to find certain facts as specially requested 
by the plaintiff, to which the plaintiff excepted (R. 46- 
55). Thereupon, he entered a decree dismissing the 
bill (R. 44). From such decree, this appeal is prose¬ 
cuted. 
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ASSIGNMENTS OF ERROR. 

i 

• I 

1. The Court erred in refusing* to find the facts in 
accordance with plaintiff’s proposed findings of fact. 

2. The Court erred in finding as a fact that there was 

i 

no meeting of the minds of the parties. 

3. The Court erred in finding and holding th^t the 
defendant did not take possession and exercise cjontrol 
over the property involved, pursuant to the contract 
alleged in the bill of complaint. 

4. The Court erred in holding that the parties to this 
suit never entered into an agreement, either oral or 
written, that plaintiff should sell and defendant should 
buy the property in question at an agreed price, j 

5. The Court erred in holding that the resolution set 
forth in finding eight was not an offer and acceptance 
to sell the property. 

G. The Court erred in holding that said resolution 
was onlv the decision of the officers of the defendant 
club that the defendant would buy the property.; 

7. The Court erred in holding that neither the defen- 

^ ! 

dant, nor any duly authorized agent, signed anyj writ¬ 
ing complying with the Statute of Frauds. 

8. The Court erred in holding that there was not suffi¬ 
cient part performance of any alleged contract fo au¬ 
thorize a decree. 

i 

9. The Court erred in holding that the evidence failed 
to establish a contract of which a court of equity should 
decree specific performance. 

10. The Court erred in denying plaintiff’s motion for 
leave to amend the bill of complaint. 

11. The Court erred in refusing to decree specific 
performance of the contract alleged in the bill of com¬ 
plaint and established by the evidence. 
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12. The Court erred in denying plaintiff the relief 
prayed in the bill of complaint. 

13. The Court erred in denying any relief to the 
plaintiff. 

14. The Court erred in dismissing the bill of com¬ 
plaint. 

1"). The Court erred in finding as a fact that the de¬ 
fendant was not in possession of the property from the 
middle of December, 11)31, until April 23, 1932. 

1(5. The Court erred in finding as a fact that no writ¬ 
ing of any kind passed between plaintiff and defen¬ 
dant, or between agents representing either of them. 

17. The Court erred in linding as a fact that nothing 
signed by plaintiff, or his agent, ever reached the pos¬ 
session of defendant, or its agent. 

15. The Court erred in finding as a fact that no writ¬ 
ing signed bv anv officer or member of the defendant 
club, and no copv of anv of its resolutions ever left 
the possession of the club or its agents. 

19. The Court erred in finding as a fact that no agent 
of defendant ever signed any paper with the intention 
of entering into a contract for the purchase by defen¬ 
dant of the property involved in this cause. (R. 45- 
4b) 


SUMMARY OF ARGUMENT. 

Three principal propositions are relied upon by the 
plaintiff on this appeal. First, there is a valid and 
binding contract. Second, the contract is not within 
the Statute of Frauds (a) because there were sufficient 
memoranda to prove the contract in accordance with 
the statute: (b) there was actual part performance to 
take the case out of the operation of the statute; (c) the 



the defendant mav not relv on the statute, because the 

!. 

execution of a formal written contract was circum¬ 
vented by its attorney and agent; and (d) the jdefen- 
dant waived its right to the benefit of the Statute of 
Frauds by failing to plead such defense in its answer, 
or to object to the introduction of oral testimony. 
Third, and finallv, the plaintiff did not breach the con- 

. . i 

tract which the evidence established. He was, tliere- 

7 1 

fore, entitled to the relief prayed by his bill. 


EVIDENCE ESTABLISHED CONTRACT. 

About the middle of November, 1931, Willijim B. 
Kraft, a real estate broker, learned that the defendant 
was in the market to buy a building for a club jliouse. 
He first saw A. C. Madder, Vice President of the Flub, 

7 I 7 


who confirmed the fact that tlicv were interested in 
buying a piece of property (R. 102). Kraft submitted 
a number of properties, and finally showed thcjprop- 
ertv involved in this case to Mr. Meissner, arid Mr. 
Simon (R. 102). At that time, these gentlemen, to¬ 
gether with Messrs. Winkler, Brauner and Buehler, 

constituted the Wavs and Means Committee if the 

%• 

(dub (R. 109). Brauner was also President if the 
Club and a member of the Board of Directors. Meiss¬ 
ner was likewise a member of the Board of Directors 


(R. 108, 109). The Ways and Means Committee was 
appointed for the purpose of locating a building that 
might be used for club purposes. The Committjee ex¬ 
amined the property a number of times, and thereafter 
invited the officers and other members of the Club to 
go there and see it. As a result of these visits, Meiss¬ 
ner, as Chairman of the Ways and Means Committee, 
told Kraft if he could get word in writing tha[t Mr. 
Calvert’s client would accept $22,000 cash, he thought 
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it would be a deal (R. 102). Kraft called upon Calvert, 

who requested advice as to who the purchaser was and 

also a written contract and deposit. Kraft advised 

Calvert that the purchaser was the Concord (dub, and 

he would try to get a contract (R. 95). He returned to 

Calvert’s office a dav or two later with Mr. Aubrev B. 

* • 

Fennell, who was representing the Club as its attor¬ 
ney (R. 95). Fennell and Kraft asked Calvert to sub¬ 
mit to his client an offer on behalf of the Club of 
$22,000 cash for the property (R. 95). Calvert hesi¬ 
tated about submitting the matter unless he had a 
written contract. Fennell and Kraft insisted it was 
all right, Fennell representing that the (dub had pend¬ 
ing a case involving the stockholders and he did not 
want to give a written contract at that time, because 
he was afraid of litigation which would prevent the 
Club from purchasing the property. He stated, how¬ 
ever, they could work it out some way (R. 96, 102). 
Finally, because of Fennell’s assurance, Calvert 
agreed to telegraph the offer to his client (R. 96, 103), 
which he did (R. 35). After requesting and obtaining 
from Calvert details concerning the offer, plaintiff 
wired his acceptance (R. 35), which Calvert showed to 


both Fennell and Kraft. The offer was sent on De¬ 
cember 14, 1931, and the acceptance on December 15, 
1931, the latter being communicated bv Calvert to Fen- 
nell and Meissner immediately after its receipt (R. 96. 
103). Thereupon Calvert requested a formal writing 
and a deposit, but Fennell said lie did not think lie 
could get that because he was afraid of an injunction; 
that he had worked out a plan of a resolution, which 
the Club would pass as soon as the deed was returned 
and the deal would be closed (R. 96, 103). Fennell re¬ 
quested Kraft to get Calvert to order the deed, have 



9 


l 

it sent by airmail for execution by the plaintiff inj Cali¬ 
fornia, and in the meantime, order the title, slaving; 
that when the title was clear and the deed was ready, 
he would immediately call a meeting', pass a resolution, 
and consummate the deal all at one time, and it would 
then be too late for anv of the members of the Club to 

*■ # i 

stop the sale (R. 103). On this assurance of Fejnnell, 
Kraft ordered the title and had a deed prepared liy the 
Title Company which he took to Mr. Calvert (R.ll03). 
Fennell was at Calvert’s oflice and in the presence of 
Kraft there was a discussion regarding the dissension 
in the Club (R. 103). On Fennell’s assurance Unit the 
transaction would be closed as soon as the deed wjis re¬ 
turned, Calvert sent the deed by airmail to the plain¬ 
tiff. The latter conversation occurred some time be¬ 
tween December 15, 1931, and January 19, 1932 (R. 
96). 

In the meanwhile, Mr. Meissner, as Chairman of 
the Wavs and Means Committee, submitted tb the 
Board of Directors of the Club at a meeting held Janu¬ 
ary 15, 1932, a report of its activities. In this rejport, 
the Committee stated: 

“We ask the Board for a check of $100.00 to be 
used as a deposit on the property located at j 1832 
I Str., X. W., to show our good will and to secure 
its purchase for the cash price we offered, j 

i 

“We recommend this as the most profitably and 
safest investment so far offered the Concord Club. 

j 

“The following recommendations are further 
submitted: 

i 

“That the Wavs and Means Committee be au- 
thorized to engage an architect to draw the plans 
necessary for all alterations of the building for 
club purposes, under building regulations, tp se- 
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cure the procurement of a building permit, the 
cost of the plans not to exceed the sum of $100.00. 

“These plans, together with an estimate of the 
cost of rebuilding, etc., shall be submitted to a 
special meeting of the Board of Directors to be 
passed upon, the President to call this meeting as 
soon as our attorney advises us to proceed.” (R. 
36, 139.) 


The report of the Ways and Means Committee was 
approved by the Board of Directors (R. 36, 65, 110). 
In pursuance of the recommendation of the Commit¬ 
tee, the Board of Directors authorized the issuance of 
a check for $100, payable to the order of Calvert, which 
check Meissner sent to Fennell for delivery to Calvert 
to be used as a deposit (R. 109). Instead of deliver¬ 
ing this check to Calvert, Fennell withheld it, telling 
Meissner he preferred to give his personal check and 
not that of the defendant; that Meissner should, ac¬ 
cordingly, get a new check payable to him (Fennell), 
and he would exchange it by giving his personal check 
to Calvert (R. 36, 110). Fennell told Meissner on this 
occasion that he concluded it would be inadvisable to 
use the Club's check on account of the lawsuit from 
the shareholders, as he thought if they found out Cal¬ 
vert cashed a check for $100 their funds would be tied 
up (R. 110). 

On January 20, 1932, Kraft, acting upon Fennell’s 
direction, ordered the title to be examined by the Dis¬ 
trict Title Insurance Co. (R. 57, 103). lie also had a 
deed prepared for execution by the plaintiff, which 
deed he left with Mr. Calvert to be sent by airmail to 
the plaintiff’s residence in California (R. 96, 103). 
The deed was duly executed and returned in an en¬ 
velope bearing airmail postage stamps cancelled and 
postmarked Pasadena, California, January 26 (R. 97). 
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After receiving the deed, Calvert conferred with! Fen¬ 
nell, showed him the deed to see that it met witjh his 
approval, and then it was agreed to arrange for Settle¬ 
ment. Fennell and Kraft were to arrange the timje and 
advise Calvert accordingly. Calvert was to dcjposit 
the deed with the Title Company. Fennell was to draw 
u}) a resolution authorizing the purchase of the prop- 
ertv bv the (dub, which he was to submit to the Club, 
get the Club’s acceptance, and then make settlement 
(K. 97). | 

Pursuant to the arrangement thus made, Culvert 
sent plaintiff's deed to the Title Company for delivery 
upon payment of the purchase price (II. 40). IjCraft 
then took to Calvert a tentative settlement statement 
prepared by the Title Company for the purpose qf se¬ 
curing his 0. K. (R. 98). This statement erroneously 
included certain insurance, and Fennell directed Kraft 
to secure another eliminating the insurance, which he 
was likewise to have O.K.'d by Calvert. The second 

settlement statement was obtained bv Kraft, submit- 

* 

ted to Calvert, O.K.’d by him. and returned to Fen¬ 
nell (R. 98, 99). Thereupon, the Club met on tlje 2d 
dav of Februarv, 1932, all directors having signed a 
waiver of notice (R. 72), and adopted a set of resolu¬ 
tions which Fennell had prepared to consummate the 
purchase. These resolutions were unanimously adopted 
and read as follows: 


1 

ton 


ii;solvkd, That the Concord Club of Wasljiing- 
, I). C., buy a tract of land in the District of 
Columbia, described as Lot 809, in Square lU;j>, to¬ 
gether with the improvements thereon, the Janie 
being known and designated as 1832 Fyej St., 
X. \V., Washington, D., C., for the use of Tiie Con¬ 
cord (dub of Washington, 1). C., as a club hjousc 


I 
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at and for the price of $22,000.00, payable in cash 
at the time of settlement. 

And be it Further Resolved, That the Presi¬ 
dent be authorized to have cashiers' checks drawn 
on the Union Trust Company and the District Na¬ 
tional Bank in amounts sufficient to pay the pur¬ 
chase: price of said property as heretofore stated 
and the further amounts due as shown bv the set- 
tlement sheet of The District Title Insurance Com¬ 
pany,, dated February 3, 1032, and pay and de¬ 
liver said checks in full settlement ol said pur¬ 
chase. 

Upon motion duly made, seconded and unani¬ 
mously carried, the meeting* was adjourned. 

! Emil Goede, 

(Seal) Secretary. 

Pursuant to these resolutions, the defendant with¬ 
drew from its accounts in the two banks mentioned 
the sum of $22,0(30.05, being the amount shown by the 
Title Company's settlement sheet (R. 00). Two checks 
drawn to the order of the District Title Insurance Com¬ 
pany were thereupon entrusted to Mr. Meissner for 
delivery to the Title Company under Fennell’s super¬ 
vision (R.i41. 114). Meissner accompanied Fennell to 
the Title Company for the purpose of making settle¬ 
ment. Fennell examined the papers and said the title 4 
was not clear. Meissner suggested that thev go to see 
Calvert but Fennell told him not to do so and to wait 
at his office. A little later, Fennell returned to his 
office and informed Meissner, “Why, this is a thing 
that can be straightened out in a couple of hours. You 
niav just as well stav here until it is straightened out 
and close the deal." (R. 114.) At that time Fennell 
did not say the title was defective, lie called in Mr. 
Lamar and stated, “We can have a bond: I didn't have 
to worrv about anything until the title was cleared 
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up; that it might take a couple of hours or a couple 
days; that it must be cleared up because we afe de¬ 
manding a cash sale.” (R. 114.) The alleged flefect 
of title consisted in the fact that the title report showed 
there had been wrongfully recorded against thejprop- 
ertv a prior sales contract, which had expired accord¬ 
ing to its own terms prior to the date when placed on 
record (R. 8, 9, 41). 

Mr. Calvert denied this sales contract had anvj legal 

* j o 

effect upon the title. However, upon Fennell’s assur¬ 
ance that if it were released of record the sale \vould 
be consummated, he procured a release to be obtained 
and caused the same to be recorded on Februai-v 17, 

j • 7 

1932. The expense incurred by the plaintiff in reliance 
upon this assurance of Fennell was $100.00 (Rj. 98). 
After the release was obtained Calvert notified! Fen- 

i 

nell, and February 19 was fixed as the new date for 
closing (R. 59). On that day, Fennell and Kraft ap¬ 
peared at the Title Company. The settlement jslieet 
was delivered to Fennell who examined it and dismissed 
a question relative to some pending assessment. I Fen¬ 
nell then took the statement and told the settlement 
clerk at the Title Company he would get in touch! with 
his parties and communicate with him that afternoon. 
(R. 59.) During this conference, the settlement [clerk 
suggested that Fennell get Calvert to write a letter to 
withhold $100.00 to cover the special assessment. 
Thereupon, Fennell and Kraft went to the District 
Building, found the maximum amount of assessment 
would be $80, and that $100 would be sufficient to With- 

i 

hold. Tliev then went to Mr. Calvert and from him 
secured a letter authorizing the Title Company to with¬ 
hold $100 from the purchase price to cover thej spe¬ 
cial assessment (R. 58, 104). Fennell then macje an 


! 

i 
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appointment to meet Kraft at the Title Company ai 
one o'clock that afternoon. Kraft appeared and 
waited tor an Imur-and-a-half but Fennell did not show 
up. Thereupon, Kraft called Fennell on the telephone 
and reminded him of the engagement, to which Fennel! 
replied, “All 1 can tell you is that Mr. Madder with 
tin* checks has not shown up yet. I told him to be at 
my office at one o'clock and he has not shown up yet. 
1 can't do any thins*: more about it." Kraft then com¬ 
municated with Machlcr over the phone and was in¬ 
formed bv him that somethin**; had “turned up todav 
and 1 am afraid you will have to wait until tomorrow, 
or maybe until next week.” 

None of the promises to settle were kept. Yet 
neither the (dub nor its counsel indicated a repudiation 
of the contract. After waiting for approximately two 
weeks, the plaintiff, through its present counsel, made 
written demand upon the defendant to settle on or be¬ 
fore March 7, 1932, advising that for failure so to do, 
appropriate legal action would be taken (R. 94). On 
March 9, 1932, the defendant, through its President, 
replied to this demand, taking the position that they at 
one time considered purchasing the property but after¬ 
wards decided not to buv it. and did not consider they 

• / • 

were obligated to do so. (R. 119.) This was the first 
intimation of anv contention. 

In view of the foregoing evidence, not a line of which 
was denied or contradicted in any respect, we submit 
that a binding contract was established. The Trial 
Judge found as a fact that there was a decision to buy 
but no contract (R. 39). The reason given for such 
conclusion was that the resolution of February 2 was 
not an acceptance by the Flub of an offer of plaintiff 
to sell the property. The conclusion overlooks the 
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fact, and ignores all of the testimony supporting it, 
that the contract was actually made on December 15, 
1031, when the plaintiff unconditionally accepted de¬ 
fendant V offer, and his agent so advised defendant’s 
attorney and the Chairman of its Wavs and jMeans 
Committee. Moreover, it ignores the fact that tlie 
('hairman of the Ways and Means Committee expressly 
stated that it was his opinion the Club had agreed to 
buy the property (R. 113). Brauner, the President of 
the Club, was of the same opinion (R. 80). In the 
face of such evidence, it is incomprehensible that the 
trial court should fail to find a meeting of the blinds 
of the parties as a matter of fact, and his refusal so to 
do when requested by the plaintiff was clearly er- 
roncous. 

i 

The principles of law applicable to these undisputed 
facts are fundamental. The offer and acceptance were 
plainly established by the evidence. There was, there¬ 
fore, a binding contract. 

i 

Eichberg v. U. 8. Shipping Board, etc., 5j App. 
D. C. 44, 4b, 52. 

Burton v. United States, 202 U. 8. 344, 3{*l*2-386. 

Xislov Co. v. Rudolph & Bauer, et al. (C.jC. A. 
6th), 64 F. (2d) 571. ^ I 

Purdom Xaval Stores Co. v. Western [Union 
Telegraph Co. (C. C. Ga.), 153 Fed. 327, 329, 
330. 


The Committee for Ways and Means was expressly 
authorized to deal with the purchase of its newjquar¬ 
ters (R. 108-109). Whether Fennell and the Colmmit- 

j 

tee were in tlie first instance authorized to bind the 
Club to purchase the property is immaterial. jTheir 
acts were expressly ratified by the Board of Directors 
(R. 36, 39, 68, 109). The Club was bound thereby. 
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Pittsburgh Construction Co. v. Gannon, 46 App. 
I). C. 131. 

Washington Times Co. v. Wilder, 12 App. D. C. 
62. 

Hazelton v. Le Due. 10 App. D. C., 379. 

United States v. Heinszen Co.. 206 U. S. 370, 
382. 27 S. Ct. 742, 51 L. Ed. 1098. 


The elements, conditions, and incidents requisite to 
the specific performance of a contract to buy real estate 
are thus stated in one of the leading texts: 

44 The contract must be concluded, certain, un¬ 
ambiguous, mutual, and upon a valuable consul- 
oration; it must be perfectly fair in all its parts; 
free from any misrepresentation or misapprehen¬ 
sion, fraud or mistake, imposition or surprise: not 
an unconscionable or hard bargain; and its per¬ 
formance not oppressive upon the defendant: and 
finally, it must be capable of specific execution 
through a decree of the court." 

4 Pomeroy Eq. Jur., Sec. 1404, note 2. 

2 Pomeroy Eq. Hem., Sec. 2184, note 2. 

Every element of the right is present in plaintiff’s 
case. The contract was concluded by the telegrams of 
offer and acceptance, and in any event by the corporate 
action of the defendant through its Board of Directors 
on February 2. 1932, approving the report of the Ways 
and Means Committee and authorizing payment of the 
purchase price (R. 39). The agreement was certain, 
being for! the purchase of premises 1832 I Street, 
Northwest. The purchase price was $22,000 cash. 
There was never anv ambiguitv or uncertaintv about 
the terms or property involved, nor has any been sug¬ 
gested. There is not a hint of misrepresentation by 
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plaintiff or his agent, or misapprehension by [defen¬ 
dant, or its attorney, officers or committee. Defendant 
labored under no mistake or imposition, and dcjes not 
claim to have been surprised. The onlv fraud |in the 
case arises upon the representations and assurances 
of the defendant's attorney and officers whereby the 
execution of a formal written contract was circum¬ 
vented. Defendant cannot avail itself of it£ own 
fraudulent acts in this respect to defeat plaintiff’s 
right (see infra). There is no pretence that pljaintiff 
seeks to enforce an unconscionable or hard bargain, 
nor will the enforcement of its agreement be oppres¬ 
sive upon the defendant. 

! 

Pomerov’s Specific Performance of (’oiitracts 
(3d Pd. 19*26), Sec. 189. j 

The agreement to take a conveyance of the| prop¬ 
erty, and to pay over the purchase price, was clearly 
capable of specific enforcement. That relief Should 
have been decreed. 


CASE NOT WITHIN STATUTE OF FRAUDS. 

. 

As already demonstrated, when the plaintijff ac¬ 
cepted defendant’s offer by his telegram dated De¬ 
cember 15, 1931, there was a binding and enforceable 
contract. Under the authorities cited the twp tele- 
grams were sufficient evidence to satisfy the require¬ 
ments of the statute, considered in the light of the 
circumstances and dealings between the parties. {Plain¬ 
tiff’s claim to relief has even broader ground to sup¬ 
port it, namely, the various writings signed by t)ie de¬ 
fendant with relation to the purchase and its part per¬ 
formance. 


i 










IS 


MEMORANDA COMPLIED WITH STATUTE. 


After plaintiff accepted the offer transmitted to him 
at defendant's request, the Ways and Means Commit¬ 
tee reported to defendant's Board of Directors con¬ 
cerning- its action to acquire this property. They re¬ 
quested a check to be used as a deposit 44 to show our 
good will and secure its purchase for the price we 
offered.'' (R. 36.) The Board of Directors unani¬ 
mously approved this report and authorized the de¬ 
posit to be made. (R. 36, 68.) A check representing 
the deposit was issued and delivered to the Club's at¬ 
torney for transmission to tlie plaintiff (R. 37). In 
reliance upon tlie assurances of defendant’s attorney, 
"plaintiff executed and returned by air mail a deed con¬ 
veying the property to the defendant (R. 37, 38). This 
deed was approved by defendant’s attorney (R. 38). 
The title was ordered to be examined by defendant's 
attorney (R. 103). After approving the action of its 
Ways and Means Committee, and with knowledge of 
the fact that the deed had been returned for delivery, 
the Club proceeded to take the linal steps its attorney 
thought were necessary to close the purchase. He pre¬ 
pared formal resolutions which were adopted by the 
Club and made a part of its permanent records (R. 
39, 72). These resolutions recite, not a decision to buy, 
as found by the trial judge, but a purpose to complete 
tlie purchase by paying the purchase price. They go 
further. Tliev show that the club then had before it a 
settlement sheet from the title company giving details 
as to the actual amount of money to be paid, which was 
directed to be disbursed ‘*hi full settlement of the pur¬ 


chase" (R. 39). 

These memoranda should be read together. WTien 
considered in connection with the offer and acceptance 
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contained in the telegrams, the conclusion is inescapa¬ 
ble that the requirements ot* the statute of frauds were 

•* 

satisfied. The authorities abundantly sustain this 
position. 

The general rule is thus stated: 

“It is immaterial in what form the memoran¬ 
dum is made 01 * whether it was ever delivered to 
the other or not, provided that in itself,| or by 
reference to the writings, it embraces all tliej essen¬ 
tial elements of the contract. Xor is it material 
in what form the writing admitting the existence 
of a contract, the memorandum of which is (signed 
bv one partv is made bv the other. If it admits 
the contract and refers to the memorandum in 
such a manner that the court can connect it! there- 

I 

with and ascertain the terms of the contract with¬ 
out the aid of parol evidence, it is sufficient to 
bind him, although lie did not intend thereby to 

I of the 
exists, 


ratify the contract. The moment evidence 
contract, under his hand, in whatever form, 
the contract is taken out of the statute, even though 
such admission is in the form of a letter repudiat¬ 
ing the contract.” (Wood Statute of Fraudls, Sec. 


o i n 


In Ryan v. U. S., 136 U. S. 68, 83, the Court skid: 

“Did the papers which passed between the par¬ 
ties, constituting the memorandum of the (trans¬ 
act ion, contain such a description of the lands in 
dispute as was sufficient, in connection with ex¬ 
trinsic evidence not contradictory of nor aldding 
to tlie written description, to meet the require¬ 
ments of the Michigan statute of frauds? We say 
‘the papers,’ because the principle is well Estab¬ 
lished that a complete contract binding under the 
statute of frauds mag be gathered from letters, 
writings and telegrams between the parties '^relat¬ 
ing to the subject matter of the contract , and so 
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connected with each other that they may he fairly 
said to constitute one paper relating to the con¬ 


tract. 


y y 


In McClure v. Crawford, 200 Fed. 340, the trial 
court dismissed plaintiff’s bill for specific perform¬ 
ance. There was no single paper establishing the con¬ 
tract, but a*series of letters passing between the par¬ 
ties concerning the transaction. The facts were in 
many respects identical with those in the case at bar. 
The Circuit Court of Appeals (8th Circuit) held that 
the court erred in dismissing the bill, and said: 


“The contract, which the parties have made, 
may be gathered from letters which have passed 
in correspondence between them. It is not neces¬ 
sary that every paper should contain all the nec- 
essarv elements of the contract, which mav be an- 
thentieated and established through the medium 


of letters and 
provided they 


separate writings and documents 
refer to each other and to the same 


persons and things and manifestly relate to the 


same contract and transaction (citing authorities). 


It is held that the recitals of the contract should 


disclose the following essentials: (1) the names 
of the parties, vendor and vendee; (2) the term-* 
and conditions of the contract; (3) the interest or 
property affected: (4) the consideration to be paid 
therefor. It is apparent that all these elements 
elearlyj appear in the quoted correspondence em- 
bodving the contract. The letters are neither 
vague, uncertain nor ambiguous.” 


In Tampa Shipbuilding, etc. Company v. General 
Construction Company, 43 Fed. (2nd) 309, the Circuit 
Court of Appeals (5th Circuit) said: 

“These letters constitute a sufficient memoran¬ 
dum under the statute of frauds. Those signed 
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by the appellant who is the person sought to be 
charged, do not contain auv of the terms! of the 
contract, but they refer specifically to thej letters 
of the appellee which do contain them, theiteby in¬ 
corporating them. Appellants letter of Njov. 9th 
only ‘acknowledges' instead of ‘accepting’ the 
order of Xov. 2, but that acceptance was! meant 
plainly appears from the absolute direction given 
Ixreiss to give the order priority, and from the 
expression of hope that all is ‘clear’ in concluding 
the letter of Xov. 9th, and ‘satisfactory’ jn that 
of November 10th. The memorandum required 
by the statute may thus be supplied by papers ex¬ 
plicitly referred to in that signed by the person 
sought to be charged.’' 


In Jenkins v. Harrison, 66 Ala. 345, the memoran¬ 
dum in writing purporting to contain the terms! of the 
contract was uncertain and indefinite. Subsequent to 
its date the parties signed a deed, the effect of I which, 
if received in evidence was to remove whatever doubt 


existed in the memorandum. The court said (p 


360): 


‘‘When the memorandum of April 3, 1871, is 
taken and read, as it must be, in connection with 
the deed subsequently executed, there is no! doubt 

or uncertaintv as to the terms of the contract for 

% 

the sale of the lands. True, the deeds did hot ex¬ 
pressly refer to the memorandum; but they were 
all executed as parts of a single transaction be¬ 
tween the same parties, having reference to the 
same subject matter. The rule is general, that 
several papers, relied on to meet the require¬ 
ments of the statute of frauds, should oii their 


face indicate a reference to each other 



5 & 


The rule is not absolute, and there are cases in 
which parol evidence of contemporaneous facts 
and other circumstances in which the parties were 
when the writings were signed, will be received to 
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show their connection * * *. The implication 

of connection between the memorandum and the 
deedsj is almost irresistible from their mere in¬ 
spection, and there was no just objection to parol 
evidence of the contemporaneous facts and the 
circumstances surrounding* the parties showing 
that they were but parts of the same transaction.” 

In Nickerson v. Weld, 204 Mass. 346, 356, the Court 
said: 


“The old rule, by which no other paper could be 
used to help out the memorandum unless incor- 
l>orated into it by reference in the memorandum 
itself,!* " * is no longer followed. The connection 
between different papers, so that they may be con¬ 
sidered together and their sufficiency be deter- 
mined bv the contents of all of them, mav be 

U ' 

proved by oral evidence, at least so far as it is tin* 
result of that evidence to establish the fact that 


all of the different papers which are so to be con¬ 
sidered together were brought to the attention of 
both parties, and were linked together in their 
minds, so that the parties themselves may be found 
to have adopted all the papers as the expression 
of their purpose. This is the effect of the recent 
cases.” 


Edwards v. Watson, 258 Mo. 631, was a suit for 
specific performance. There was a written instrument 
called a ‘‘contract”. It did not describe the land, but 
simultaneously with its execution the parties signed a 
deed and the purchaser drew his check in part pay¬ 
ment. The papers were then deposited in escrow with 
a bank. The trial court refused specific performance 
and this was held to be erroneous. In disposing of 
one of the principal questions involved the Court of 
Appeals said: 
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‘‘One contention of the respondent is that this 
contract is too indefinite and uncertain to! be en¬ 
forced in equity. This question is one of tlije basic 
matters in controversy. Standing alone the con¬ 
tract paper or rather the paper called thb ‘con¬ 
tract 7 is rather vague and indefinite, but ! is the 
paper alone to be considered under the facts in 
the case.’ We think not. It stands undisputed 
that the three documents, i. e., the contrajct, the 
deed, and the check were executed at one and the 
same time and pertained to one and tlicj same 
matter. Not only so but they were sealed jip and 
deposited together as representing the doings of 
the parties and placed in escrow. Under well es¬ 
tablished rules we must look to all the simulta¬ 
neously executed instruments for the real con¬ 
tract, and if from them all can be gathered ia defi¬ 
nite and certain contract, i. e„ one enforceable in 
equitv, then it is sufficient in form * * *. 

It is an old practice to put in evidence several 
papers, as letters, etc., relating to the samje con¬ 
tract and by their references to or connections with 
each other to establish all the requisite^ of a 
proper memorandum under the statute.” ! 


In Marks v. Cowdin, 22G X. Y. 13S, the chief question 
was whether there was a sufficient memorandumjunder 
the statute of frauds. There was no single \\Titing 
which embodied all of the terms of the agreement re¬ 
lied upon. The Court said: 

i 

“In this case the plaintiff does not need tjie aid 
of one spoken word of promise to identify his 
place. His first contract was for two ycarsj from 
Januarv 1, 1911, to Januarv 1, 1913. During that 
period, writings subscribed by the defendants at¬ 
test the nature of his position. The memorandum 

exacted bv the statute does not have to be pi one 
* 

document. It may be pieced together out of sep- 
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arate writings, connected with one another either 

expressly or by the internal evidence of subject 

matter and occasion. ' ‘ * It is not even necessarv 

* 

that they be writings from the promisor to the 
promisee. They may be from the promisor to 
his own agent. " Tested by these rules, the lirst 
contract is plainly valid. The second must be in¬ 
terpreted in the light of what had gone before. 
The circumstances are persuasive in their collec¬ 
tive force. We see this when we put them to¬ 
gether. There i> a note or memorandum in writ¬ 
ing that the plaintiff was employed in 1911 to act 
for two vears as the defendant's sales manager. 
There is evidence, not contradicted, that for two 
years lie did occupy that position. There is evi¬ 
dence, again uncontradicted, that after the expi¬ 
ration of his lirst contract, lie occupied the same 
position. And there is a note or memorandum in 
writing that in December, 1913, the position then 
filled was continued for a term of vears. To give 
heed to these things is not to ignore the rule that 
the writing must contain all tlie material terms of 

V 

the agreement. It is to explain the memorandum 
without changing or enlarging it. We think the 
process is one that is justified by precedent. 
(Beckwith v. Talbot. 9b U. S. 2S9, " " *)’’ 


In Thayer v. Luce, 22 Ohio St. 92, the vendee sued 
for specific!performance of a contract for the sale of 
land. The court said: 

“In this case, upon inspection and comparison 

of the memorandum and the deed, although no 

reference is made in either to the other, we find 

with reasonable certaintv that thev do relate to 

• • 

the sarhe transaction and contain fullv the terms 
of a contract of bargain and sale between the oar- 
ties. The co-incidences of names, dates, amount of 
purchase money, and reference to and description 
of fractional lots, are quite sufficient. But when 
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these co-incidences are considered in connection 
with the averments and admissions in the jplead- 
ings and in res gestae, we arrive at a degree of 
certainty far beyond that which is required!ill de¬ 
termining several issues. 

But it is claimed that this deed which was Signed 
and acknowledged bv Tiiaver after the exelcution 
of a memorandum, but winch was never delivered, 
cannot be considered to help out the defective 
memorandum. 

The fact that the deed was signed after thje con¬ 
tract itself had been made is no objection. I It is 
well settled that a writing, relied upon to take a 
case out of the operation of the statute, may be 
executed after the verbal agreement is complete 
and at anv time before action brought. 


# 

It is perfectly clear that such an instrument 
delivered by the appellant grantor to the appel¬ 
lant grantee under such circumstances as repel the 
conclusion that a transfer of title was intended 
is not operative as a conveyance. And it appears 
to me to be just as clear that the like delivery of 
such an instrument, under circumstances iwhich 
show an intention to make a proposition to sell the 
property therein described on the terms therein 
written, is a legitimate and proper way to Nego¬ 
tiate a contract of sale, and incidentally tlisjit the 
terms thus proposed are accepted, the contract 
of bargain and sale is complete—not executed in 
fact bv transfer of title, but executorv and evi- 
deuced by writ ing signed by the vendor within the 
meaning of the statute. Xor does it mattjer in 
whose possession the instrument may afteijward 
be placed. The executorv contract is subsisting 
and will continue to be valid and binding iupon 
the parties until mutually rescinded or consum¬ 
mated. Such is the case under consideration: The 
deed was signed by the defendant below and de- 

| 

i 

i 

i 


i 


i 
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livercd to tlie plaintiffs, not as a conveyance of 
title, but as an evidence of their executory contract 
of bargain and sale.'* 


Other cases to the same effect are: 

Beckwith v. Talbot, 95 U. S. 289, 292. 

Salmon Falls Mfg. Co. v. Goddard, 14 IIow. 44b, 
4>)0, 

Bibb v. Allen, 149 U. S. 48(i, 49b. 

Shardlow v. Cottereli, 2(J Ch. Div. 90. 

Fierce v. Gardner, 1 ( t ). B. Div. (>88. 

(’atling v. King, 5 Ch. Div. bbO. 

Gibson, et al. v. Holland, L. R. 1 C. F. 1. 
Charlton v. Columbia Real Kstate Co., b7 X. .1. 
Eq. (529. 

Townsend v. Hargreaves, 118 Mass. 525. 

F. & W. Grand 5 and 10c Stores v. Eiseman. 1 (>(> 
Ga. 321. 

'Williams v. Bacon. 2 Gray (Mass.) 387. 


In the light of the foregoing authorities, we respect¬ 
fully submit that the trial court erred in refusing to 
hold that a contract had been established by writing 
sufficient to comply with the requirements of the stat¬ 
ute. The relief prayed should have been granted. 

As a matter of fact, the resolutions alone were suffi¬ 
cient to establish the contract relied on. This conten¬ 
tion is sustained by many decisions, among which are 
the following: 


I). C. v. Johnson, 1 Mackey 51. 

Western Timber Co. v. Kalaino Lumber Co., 42 


Wash. b20. 

McManus v. City of Boston. 171 Mass. 152. 
Chase v. City of Lowell, 7 Gray (Mass.) 33. 
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PART PERFORMANCE. 

_ j 

The defendant became interested in this property 
in the month of November, 1931 (R. 102, 109)|. The 
key was given to the Chairman of the 'Ways and Means 
Committe and lie had a duplicate made so that; mem¬ 
bers of the Committee and officers of the Clubjmight 
go there from time to time, also so that the contrac¬ 
tor could look over the place and give ideas concern¬ 
ing remodeling (R. 109). An architect and builder 
were employed to advise and determine upon certain 
changes and alterations (R. 115). The night after the 
Board of Directors approved the action of the Mays 
and Means Committee in agreeing to purchase the 
property, they authorized that Committee to repair 
the roof, it being apparent that water was getting in 
and doing damage. Without discussing the matter with 
either the plaintiff or his agent, the defendant daused 
the repairs to be made. It paid for the work thus 
done $12 and an architect’s fee of $25 (R. lid). It 
retained the keys to the property until April 23,j when 
they were mailed to Mr. Kraft (R. 105). 

The trial court concluded there was not sufficient 
part performance to authorize a decree (R. 43)|. W r e 
submit that this conclusion is likewise erroneous.; The 
foregoing evidence shows that the defendant took pos¬ 
session of the property, made repairs upon it a$ if it 
were the owner, and retained the keys from November 
until the latter part of April. These facts, taken. into 
consideration with the other evidence in the case dlear- 
ly establish such part performance as to take th(j case 
out of the statute. Defendant’s acts were referable 
only to an existing contract by which it was to dbtain 
title. Its conduct points unequivocally to the existence 
of that contract. Upon this ground alone, we submit 
that the relief prayed should have been granted. 
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DEFENDANT CIRCUMVENTED WRITTEN CON¬ 
TRACT. 


It is needless to restate in detail the evidence in this 
respect. From the very beginning of the negotiations 
the Chib's attorney made definite assurance of its good 
faith. He did not tell Calvert that his client contem¬ 
plated a purchase. He went to Calvert with Kraft, in¬ 
duced Calvert to send the offer to purchase for $22,000. 
learned from Calvert that the offer had been accepted, 
and then requested Calvert to send the deed to be 
signed so that the deal could be closed in one morning 

C 1 v* 

(R. 96). He did not say he thought the Club would 
buy. He said he desired to handle the purchase by 
resolutions and the reason whv no formal contract 


was executed was because he was afraid of an injunc¬ 
tion. On the assurance which Fennell made, Calvert 
sent the deed to be signed by the plaintiff (R. 96). The 
deed was shown to and approved by Fennell. Before 
it had been returned, Fennell arranged through Kraft 
to have the title examined (R. 103). Fennell obtained 
from Meissner a check to be used as a deposit on the 
purchase price, and arranged with Meissner to ex¬ 
change that check so that he (Fennell) might give 
Calvert his personal check and prevent knowledge 
from getting to the other shareholders that the Club 
was purchasing the property. Fennell caused Calvert 
to deliver the deed to the title company with a letter 
of instructions as to settlement (R. 97). Fennell 
caused Kraft to get a settlement sheet from the title 
company and have it O.K.'d by Calvert (R. 97). This 
settlement statement contained an error and Fennell 
had Kraft go back to the title company to have the 
error corrected and a new statement prepared, which 
he likewise procured Kraft to take to Calvert for his 



29 


0. K. (R. 105). Fennell then prepared the resolu¬ 
tions, pursuant to which the Club obtained cheeks to 
pay the purchase price (R. 39, 113). 

When the alleged defect of title was disclosedj Fen- 

V 1 

noil conferred with Calvert and then, on behalf of the 

defendant, agreed that he would get the sales contract 

released, Fennell saving just as soon as the release was 

* i 

obtained he would be readv to close the deal, i The 

. # I 

plaintiff relied upon this assurance, just as he had 
relied upon the other assurances given by the defen- 
dant’s attorney. In reliance u]>on Fennell’s promise, 
the plaintiff procured a release of the sales contract 
and incurred an expense of $100 in connection there¬ 
with. Under these circumstances, it is obvious that a 
court of equity ought not to permit the defendant to 
take advantage of the absence of a formal written 
contract. The authorities are unanimous in condemn¬ 
ing resort to the statute to perpetrate a fraud, rather 
than to prevent it. 


In Kresge v. Crowley, 47 App. I). C., 13, 16[ this 
Court said: 

I 

. i 

“While the Statute of Frauds is equally binding 
upon courts of equity and courts of law, thejrigid 
requirements of the statute frequently have! been 
relaxed in courts of equity ‘for the purpose of 
hindering the statute made to prevent fraudsjfrom 
becoming the instrument of fraud.’ Purcell v. 
Miner (Purcell v. Coleman) 4 Wall. 513, 517, 18 
L. ed. 435, 436. And where one of two contracting 
parties has been induced or allowed to alter his 
position on the faith of a contract within the! stat¬ 
ute Mo such an extent that it would be fraud on the 
part of the other party to set up its invalidity, 
courts of equity hold that the clear proof ojf the 
contract and of the acts of part performance will 
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take; the ease out of the operation of the statute, 
if the acts of part performance were clearly such 
as to show that they are properly referable to the 
pa roil agreement.’ Williams v. Morris, 95 U. S. 
444, 457, 24 L. ed. 350, 362. 

“The distinct ground upon which courts of equity 
enforce the specific performance of a contract with¬ 
in the statute is ‘that otherwise one party would 
be enabled to practice a fraud upon the other; and 
it could never be the intention of the statute to 
enable any party to commit such a fraud with im¬ 
punity. Indeed fraud in all cases constitutes an 
answer to the most solemn acts and conveyances; 
and the objects of the statute are promoted, in¬ 
stead of being obstructed, by such a jurisdiction 
for discovery and relief.’ 2 Story, Eq. Jur. Par. 
759. This statement of the rule was approved in 
Whitnev v. Hav, 181 Y. S. 77, 45 L. ed. 758, 21 Sup. 


Ct. Pep. 537, where, after reviewing the American 
and English cases, the court said: ‘They all pro¬ 
ceed upon the ground that, although in a suit to 
enforce tlie specific performance of a parol agree¬ 
ment in reference to land the defendant cannot be 


directly charged upon the alleged contract itself, 
he mjav be held—the evidence clearlv showing part 
performance, in substantial particulars, of such 
agreement—to do what justice requires to be done 
under the equities arising from acts done after 
the making of the agreement and in execution of 
its provisions. To refuse under some circum¬ 


stances to coirmel the full execution of an agree- 
ment of that kind which has been partly performed 
would make the statute an instrument of fraud, 
and that a court of equity will not permit.’ And 
again, in Winslow v. Baltimore & 0. R. Co., 1S8 
U. S. 646, 65S, 47 L. ed. 635, 640, 23 Sup. Ct. Rep. 
443, the court declared that specific performance 
of a void contract will be decreed because of part 
performance, where fraud and injustive would re¬ 
sult if the contract were held inoperative.” 
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In Colo v. Cole, 41 Md. 301, 303, the court said: 

“The proof shows further, that it was agreed 
between the parties, that a mortgage of the lands 
in question should be executed by Joseph Alfred 
Cole, to secure the complainant for his advances 
of money. It was further proved that a note was 
given at the time of the execution of the deed to 
stand as evidence of the advance at that time,! until 
a mortgage could be executed. The giving of this 
note, under the circumstances, did not destroy the 
right of the complainant to have the mortgage ex¬ 
ecuted. Joseph Alfred Cole having obtained the 
said advance upon the agreement to execute a 
mortgage upon the land to secure the repayment, 
is bound in equity and good conscience to perform¬ 
ance on his part: and his interest in the ]|)rop- 
ertv must be held answerable for the same, tb the 
same extent as if the mortgage had been given, 
according to the agreement. A Court of Equity 
will hold him liable, and consider that as done 
which ought to be have been done. 

There is nothing in the Statute of Frauds,! if it 
had been pleaded, in conflict with this equitable 
principle. 

That statute was enacted to provide as for as 
possible against the perpetration of frauds;! and 
Courts of Equity never allow its provisions to be 
perverted and made instrumental in the accom¬ 
plishment of fraud. They decree the specific!exe¬ 
cution of agreements where there has been ajper- 
formanee on the one side, because the refusal to 
perform on the other side is a fraud; and they! will 
not permit the statute designed to prevent found 
to be made an engine of fraud.” 


In Glass v. Hulbert, 10*2 Mass. 35, it was said: i 

“The fraud most commonly treated as taking 
an agreement out of the Statute of Frauds is that 
which consists in setting up the statute against its 
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performance, after the other party lias been in¬ 
duced to make expenditures, or a change of situa¬ 
tion in regard to the subject-matter of the agree¬ 
ment', or upon the supposition that it was to be car¬ 
ried into execution, and the assumption of rights 
thereby to be acquired: so that the refusal to com¬ 
plete the execution of the agreement is not merely 
a denial of rights which it was intended to confer, 
but the infliction of an unjust and unconscientious 
injury and loss. In such case the party is held 
by force of his acts or silent acquiescence which 
have misled the other to his harm, to be estopped 
from setting up the Statute of Frauds/’ * ■ ' 


The rule is stated in similar language in Pomerov’s 
Specific Performance of ('outrads, 3d edition, page 
183. 

In view of the foregoing authorities, we respectfully 
submit that the defendant, through its attorney, having 
circumvented the execution of a formal written con¬ 
tract is now estopped to rely upon the Statute of 
Frauds. To permit a defense on that ground would be 
to convert the statute into an engine of fraud and place 
a premium upon unconscionable conduct. This is 
something a court of equity will not do. 


BENEFIT OF STATUTE WAIVED. 

Even if the argument thus far made were unfounded, 
it is submitted that the statute could not be used as a 
bar to the relief prayed. The defendant did not plead 
the statute in its answer, nor at the trial of the case 
did it object to the introduction of the oral evidence 
to establish the contract. 


Ford Motor Co. v. Hotel Woodward, 271 Fed. 
()25, Certiorari denied, 27)(> V. S. (MS. 

Cole v. Cole, supra. 
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NO BREACH BY PLAINTIFF. 

i 

i 

There is nothing in the record, and no suggestion in 
tlie findings of the trial court that the plaint ill was 
not ready, willing and able to perform its contract. 
The only possibility of claim in this respect consisted 
in the fact that on February 2, 1932, when the resolu¬ 
tions were passed directing payment of the purchase 
price, there was a prior recorded sales contract against 
the property. Assuming, but not conceding, that the 
recording of this contract made the title defective, 
since it was removed before this suit was brought, it 
could in no wise impair the plaintiff’s right to tlie re¬ 
lief prayed. This is especially true when considered in 
connection with the fact that the plaintiff spent aj sub¬ 
stantial sum of money to obtain a release of thej con¬ 
tract upon defendant's assurance that as soon as ilj was 
released the transaction would be settled. When, there¬ 
fore, the release was effective, every possibility ojf ob¬ 
jection to the title was removed and defendant's attor¬ 
ney expressed his approval of it. ! 


CONCLUSION. 

The evidence in this case established a contract be¬ 
tween the parties resulting from the telegrams of! De¬ 
cember 14 and 15, 1931. These writings were sufficient 

i 

to satisfy the requirements of the Statute of Frajuds. 

i 

Coupled with the oral evidence admitted without objec¬ 
tion at the trial, the corporate resolutions and other 
documentarv evidence bearing the signature of ! the 
defendant, the proof overwhelmingly established! the 
contract alleged in the bill of complaint. While! the 
entire contract was not expressed in any single, formal 
document, it was readily and completely ascertainable 
from the writings executed by the parties. Thjese, 


i 
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under the authorities, should be read together and 
treated as a whole. The defendant's representatives 
acted on the theory that there was a contract from De¬ 


cember 15 to the latter part of February. In fact, it 
retained the keys to the property until the latter part 
of April. Defendant exercised acts of ownership over 
it, having* taken possession and caused repairs to be 
made. Rv the assurances of defendant’s attorney, 
upon which the plaintiff's agent relied, the plaintiff 
was induced not to insist upon a formal written con¬ 
tract. Relying* on Fennell's promise to settle, the 
plaintiff was induced to spend money to procure the 
release of a recorded sales contract alleged to consti¬ 


tute a cloud upon the title. But for Fennell's repre¬ 
sentations and assurances, none of these expenses 
would have been incurred, it is unconscionable and in¬ 
equitable for the defendant now to claim that there 
was no agreement, but simply a determination to buy 
Such a conclusion is not only not supported by the evi¬ 
dence but is contradicted in every act of the defendant 
from December 15. 1P31, to the date of its pretended 


repudiation of the contract. 

Its Ways and Means Committee reported the desir¬ 
ability of securing* the purchase “for the price we of¬ 
fered." Defendant's Board of Directors approved 


this report and authorized a deposit to be made on the 
purchase price. Delendant then made repairs on tin* 
property. Its attorney procured delivery of a deed 
conveying* the property to the delendant. After all 
these things had been done, there remained as the film! 
step essential to consummate the transaction an au¬ 
thorization to pay the purchase price. The exact 
amount payable was determined by the Title Company, 
and its statement approved by defendant’s attorney. 
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Thereupon payment was authorized, the checks ac¬ 
tually drawn and a definite hour fixed to pav over the 

v A. •/ j 

nionev and receive the conveyance. In these ciircum- 
stances, equity should not tolerate repudiation. Plain¬ 
tiff’s right to the relief prayed was established.) The 
decree below should be reversed. 


Respectfully submitted, 


Edwin C. Brandenburg, 
Louis M. Denit, 

Attorneys for Appe\lant. 


Brandenburg & Brandenburg, 
Of Counsel . 
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John McKnight Storrow, Appellant, 

i 

vs. 

I 

I 

The Concord Club, Washington, D. C., a corporation, 

Appellee . 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia dismissing a bill for 
specific performance of an alleged contract of the sale 
of premises, 1832 I (Eye) Street, Northwest, Wash¬ 
ington, D. C., brought by the owner, the appellant, 
against the Concord Club, Washington, D. C., ajn in¬ 
corporated social club of this city. 

No contract written or otherwise was entered- into 

i 

nor is there any correspondence between the parties 


i 

i 
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to establish the alleged contract. The purported con¬ 
tract is a verbal one except that the appellant has en¬ 
deavored to meet the requirements of the Statute of 
Frauds by compelling the production of the minutes 
of Directors meetings and reports of the Wavs and 
Means Committee of said Board of Directors of the 
appellee, the Concord (dub. 

In November 1931, William B. Kraft, who was en¬ 
gaged in the real estate business in the District of Co¬ 
lumbia. sought to interest the Concord Club in the pur¬ 
chase of a club house (R. 10*2). After showing the offi¬ 
cers of the club several properties, Kraft during this 
month showed the officers of appellee the property in 
controversy, 1832 I Street, Northwest, Washington, 
I). C. (R. 102.) There was, however, considerable 
dissension among the members of the club regarding 
the advisability of the purchase of a club house. (R. 
102.) There had been filed a suit by certain stockhold¬ 
ers who were seeking to distribute the money available 
for this purpose (R. 90 and 102). Mr. Aubrey Fennell, 
the attorney for the appellee at that time had some 
doubt as to the advisability of the Board of Directors 
authorizing a purchase under these circumstances. In 
December, 1931, Mr. Kraft brought Mr. Meissner, the 
chairman of the Wavs and Means Committee of the 
Board of Directors, into the office of Mr. John Calvert 
who was handling the property for appellant, Storrow 
(R. 103). Mr. Kraft testified that at that conference 
Meissner assured Calvert “in his presence if they 
would accept $22,000 for the property, in writing, it 
would be positively a deal because they had all agreed 
on it.” (R. 103.) 

Later, on or about December 15, Mr. Kraft brought 
Mr. Fennell to the office of Mr. Calvert. At this time, 
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i 

i 

i 

i 

i 

i 

i 

i 
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I 
I 

j 
j 

Mr. Fennell had some doubt as to whether the Direc- 

j 

tors would be personally liable in the event I of pur¬ 
chase and Mr. Calvert, who was a lawyer himielf, did 
not agree with this construction and “pulled j out the 
Code’’ (R. 99) and according to Mr. Calvertfs testi¬ 
mony Mr. Fennell eventually agreed with his construc¬ 
tion of the law and that tliev agreed that a resolution 
could be passed “without subjecting the directors to 
personal liability” (R. 100). Apparently jon the 
strength of these conferences and on the assurance of 
Mr. Kraft, the real estate agent, that the mattejr could 
be closed, Calvert sent a telegram to Mr. Storrow who 
lived in California (R. 101) stating in part as follows: 
“Have an offer for Eve Street property net ito you 
twenty one thousand two hundred forty dollars all 
cash.” (R. 35.) After some further correspondence 
on December 15, Mr. Storrow wired Calvert tjhe fol¬ 
lowing: “Offer accepted as per last telegram.|” (R. 

35.) | 

This seems to be the basis for the alleged oral con¬ 
tract between the parties in this case. The Bill of Com¬ 
plaint alleges “that on or about the 15th day of lj)eeem- 

I 

her, 1931, at the special instance and request qf said 

i 

defendant, the plaintiff entered into a certain contract 
and agreement to sell and convey said land and; prop¬ 
erty to said defendant at and for the sum of T\yenty- 
two thousand Dollars ($22,000.00).” (R. 2) The at¬ 
torneys for the appellant in their brief in this jeourt, 
page 16, say “the contract was concluded by the tele¬ 
grams of offer and acceptance.” 

i 

However tlie Board of Directors had not authorized 
Meissner to contract for the purchase of the club house 
and in fact the first meeting of the Board of Directors 
in which the matter was formally discussed was nbt un- 


i 
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til January 15, 1932. (R. 16 and 36) The meeting 

shows that the purchase was simply being considered 
and in fact that neither party considered there was a 
contract. This further appears from a letter from 
Calvert to Kraft. 

December 31, 1931. 

“Mr. William B. Kraft, 

907 15th Street, 

Washington, D. C. 

“Dear Sir: 

“In reply to your offer made to me for prop¬ 
erty 1832 Eye Street of $22,000, I wish to advise 

vou that I have submitted the same to mv client 
% * 

Mr. Storrow and enclose copies of our telegrams. 
It is understood that as vou have not submitted 
any contract in writing or put up any money, that 
until the same is done, that I or Mr. Storrow re¬ 
tain the right to sell the property to any other 
purchaser without being liable for any commission 
or other damages. * * * 

‘ ‘ John W. Calvert. ” ( R. 35 and 36) 

On January 17, Mr. Meissner of the Ways and 
Means Committee wrote a letter to Mr. Fennell read¬ 
ing in part as follows: 

“Mr. John W. Calvert, attorney for the Na¬ 
tional Savings and Trust Co., who is the repre 
sentative of the owner of property 1832 Eye 
Street, N. W., is just about tired of waiting and 
may stop the offer. 

“Mr. Kraft informed me vesterdav that Mr. 

* V 

Calvert would not wait anv longer than Mondav, 
Jan. 18th, 1932. * * * ^ 

Alvin R. Meissner.” (R. 37) 



I 


During this period both Kraft and Calvert requested 
deposits. Kraft on at least two occasions prepared 
contracts signed by himself and presented them to 
meetings of the Concord Club, but the club refused to 
give the deposit or sign the contracts. The last un¬ 
executed contract offered in evidence being dated Jan¬ 
uary 18, 1932. (R. 10G) Mr. Calvert “ asked Pennell 
and Kraft for * * * a substantial deposit * * * l}ut no 
deposit was made." (Calvert’s testimony, R; 97.) 
“Mr. Kraft told him (Calvert) he could not get a con¬ 
tract.” (Calvert’s testimony, R. 100) On January 
15, a meeting of the Concord Club was held and!there 

I 

was adopted a resolution reading in part as follows: 

“That the Wavs and Means Committee lie au- 

* i 

thorized to engage an architect to draw the jplans 
necessary for all alterations of the building for 
Club purposes, under building regulations, )o se¬ 
cure the procurement of a building permit, the 
cost of the plans not to exceed the sum of $190.00. 

“These plans, together with an estimate bf the 
cost of rebuilding, etc. shall be submitted to <ji spe¬ 
cial meeting of the Board of Directors to be passed 
upon, the President to call this meeting as soon as 
our attornev advises us to proceed. 

“To comply with our Constitution and; By- 
Laws, under the Code of the District of Columbia, 
we deem it the duty of the Board of Directors to 
procure a suitable Home for our Club as sopn as 
possible.” (R. 3G) 

! * 

It appears that an architect was employed td con¬ 
sider the remodeling of the building. The President of 
the Club testified in this respect as follows: 

“ ‘Q. You stated that an architect was engaged 
to consider remodeling the building? Is that cor¬ 


rect l 


A. Yes, sir. 










* 


* 


* 
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“ ‘Q. How was that done? A. AVe wanted to 
find out the cost of the repairs or remodeling in 
case we buy the property. 

“ k Q. In case you buy the property ! A. Because 
if the cost was too much, we would not consider 
that question.’ ” (R. 83) 


Thereafter Mr. Brauner requested Mr. Fennell to pre¬ 
pare the necessary papers to authorize the purchase 
of the club house. At that time there was still the 
question of the dissenting members and the possibility 
of personal liability of the Board of Directors and it 
was Air. Brauner's desire that should the purchase by 
this club be carried out, it should in all respects be 
legal. Mr. Fennell, the attorney, thereupon prepared 
what purports to be minutes of a Directors' meeting 
and waiver of notice which were sent to the (hub. The 
meeting was held February 2, 1932. The proposed 
minutes were obviously not fullv understood bv this 
German club because the regular minutes written in 
German were made of this meeting and entered in the 
minute book while the paper prepared by Air. Fennell 
was delivered to Air. Meissner for the purpose of be¬ 
ing transmitted to Mr. Fennell and was considered bv 
the Chub as a power-of-attorney to Fennell. (R. 68 
and 69) These papers are set forth in the Transcript 
of Record, pages 38 and 39. The regular minutes of 
this meeting, which were set out in German, and in 
the minute book are in fact as follows: 


“Special Aleeting of February 2, 1932. 


$c$c:<>e3$$c!Me:)ic4i3<(g 

“A paper prepared by Air. Fennell, our attor¬ 
ney, was discussed, empowering him to carry the 
purchase of the above mentioned property into 
effect, provided it note has a clear title. It was 
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signed by all officers and directors and delivered 
to the committee for Ways & Means for further¬ 
ance.” (R. 10) (Italics ours) 

Meanwhile Mr. William B. Kraft had “ordered the 
title at the District Title Company on his own respon¬ 
sibility,” (R. 100) and on February 3, Mr. Culvert 
wrote a letter of instructions to the Title Coihpany 
directing the manner in which settlement was to be 
made and authorizing the payment of the commission 
to Kraft in which letter an undated deed from: Stor- 
row was enclosed. (R. 40 and 41) 

That on February 4, Mr. Kraft and Mr. Ftennell 
went to the Title Company and saw Mr. Packard of 
that company and it was found that “a sales contract 
had been placed on record against the property by a 
man named Shapiro.” (Calvert’s testimony, R^ 103.) 
They saw Mr. Packard of the Title Company andjasked 
him whether he, Mr. Packard, would issue a titlej with¬ 
out a release “and Mr. Packard said 4 No, he would¬ 
n’t.’ ” (R.107) j 

Mr. Winkler, a member of the Board of Directors 

and a member of the Wavs and Means Commit! e tes- 

* . ! 

titled with respect to his learning of the recorded con¬ 
tract of sale of the property as follows: 

44 4 A. Whv sure. On February 3rd, thfe dav 
that the sale was made at the Title Insurance 
Company in the afternoon I was called up by Mr. 
Mizner, the chairman. This is exactly what I 
said: 1 will repeat. ‘The deal is off; we!can’t 
have the property. I discharged the architect.’ 
He said, ‘Well what for?’ I said, ‘Well, it is off. 
Do you want another law suit?’ He said, 4 Well 
what do you mean?’ He said, ‘Somebody jjut up 
a deposit and it is recorded, and they told me it 


i 

I 

i 

i 

i 

i 

i 

i 

i 

i 






would take a suit in Equity Court to do away with 
it.’ That is exactly what he said.’ ” (R. T25) 


Mr. Brainier, the president of the Club, testified 
with respect to the action of the Club after finding* the 
recorded contract of sale against the property as fol¬ 
lows : 


“ ‘Q. You adopted a resolution— A. Yes. I 
want to repeat that the whole transaction hinged 
on the title not being clear. And when we had re- 
ceived the statement be the agent that there was 
no encumbrance on the property, and when Mr. 
Meissner—I think he was the one—and our at¬ 
torney arrived there, he found out that there was 

• i 

a cloud on the title; and the whole thing was sim¬ 
ply dropped because the statements were not true 
that were received by our agent.’ " (R. 89) 


After February 3, there were several interviews with 
Mr. Fennell, the attorney, to the end that the encum¬ 
brance might be removed and various methods were 
discussed as to freeing the property of the encum¬ 
brance. The only definite instructions Mr. Fennell, the 
attorney, had at that time was that contained in the 
resolution of February 2, 1932, and his authority to 
act was predicated upon the condition that the title to 
the property on February 2 was in his opinion clear. 
On February 19, Mr. Fennell received the following 
letter from Mi*. Brainier, the president of the Club: 


“ ‘AVi 11 you please stop all further proceedings 
in regard to the I St. house until I can inform vou 
further which will be shortly. 

“ ‘Sincerely vours, 

“ ‘(Signed) Richard Brauner, 
President.’ ” (R. 120) 
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i 

i 

| 

i 

On the same date the next meeting* of the Board of 
Directors was held and the following* resolution was 
adopted: 

“ ‘The purchase of the house 1832 I St.jN. W. 
was discussed, and on account of the difficulties 
that have arisen, it was resolved to abstaiiji from 
the purchase of that house.’ ” (R. 42) j 

Thereafter bv letter dated Februarv 29, 19312, Mr. 
Brandenburg* wrote to Mr. Brauner demanding |on be¬ 
half of his client, the appellant, that the Concord Club 
buy the property. To this letter Mr. Brauner ijeplied 
by letter dated March 9, 1932. j 

“ ‘Gentlemen: j 

“ ‘I am in receipt of your letter of the 29th ulto. 
and presume you are acting* on behalf of the jowner 
of the property referred to in your letter. 

“ ‘Respecting this property, I beg* to advise 
that we at one time considered purchasing* lit but 
afterwards decided not to buy it and we do not 
consider that we are obligated to do so.’ ’? (R. 

119 and 120) 

! 

PROPOSITIONS OF LAW. 

1. That the evidence does not establish a contract 
between the appellant and appellee for the purchase of 
the property in question. 

2. That even though a contract could be established, 
the same is lacking in mutuality and could not, there¬ 
fore, be enforced by a bill for specific performance. • 

3. That no sufficient memorandum of alleged con¬ 
tract has been reduced to writing and therefore could 
not be enforced under the Statute of Frauds. 


i 







10 


4. That there has been no sufficient part performance 
to take this case out of the Statute of Frauds. 

5. That the evidence does not show that the appellee 
circumvented the Statute of Frauds. 


PROPOSITION 1. 

THAT THE EVIDENCE DOES NOT ESTABLISH A 
CONTRACT BETWEEN THE APPELLANT 
AND APPELLEE FOR THE PURCHASE OF 
THE PROPERTY IN QUESTION. 


Upon all the facts the trial court found as follows 
(R. 20, 21, and 22): 

“1. The fair preponderance of the evidence 
does not show that there was a definite contract 
for the sale and purchase of the property in¬ 
volved. 


“Plaintiff lives in California and his affairs 
with respect to the house here involved were con¬ 
ducted by an agent in Washington. Mr. Kraft, 
real estate broker in Washington, endeavored to 
effect a sale of this property to defendant. The 
Concord Club. Mr. Kraft negotiated with plain¬ 
tiff’s agent and with the committee and officers of 
defendant. The members of the committee were 
of the opinion that $22,000 was a fair price for the 
property. After some telegrams were exchanged 
between plaintiff’s agent and plaintiff the latter 
expressed a willingness to sell at that price. Mr. 
Kraft and plaintiff’s agent were anxious to have 
a contract signed by both parties. Kraft pre¬ 
pared: such a contract and it was signed by plain¬ 
tiff’s agent. Mr. Kraft repeatedly endeavored 
to secure the signing of this contract by defen¬ 
dant. But the representatives of defendant pos¬ 
itively refused to sign any agreement whatever. 
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They stated that some litigation was then!pend¬ 
ing between the club and members or formeij mem¬ 
bers, and they feared if thev did make anv con- 
tract to purchase the property and such f<jct be¬ 
came known before the contract was carried out, 
these other members might file a suit to {enjoin 
performance of such a contract. When defen¬ 
dant’s representatives refused to sign this con¬ 
tract plaintiff’s agent wrote Mr. Kraft that he 
reserved the right to withdraw his contract qt any 
time, in which event plaintiff would not be respon¬ 
sible to Mr. Kraft for commission (Defendant’s 
Exhibit 6). 

‘‘Up to this time there was nothing but «jin un¬ 
accepted offer from plaintiff which might be! with¬ 
drawn at anv time. 

“Mr. Kraft on his own responsibility directed 
the District Title Company to search thej title; 
the Title Company prepared a deed of the|prop¬ 
erty from plaintiff to defendant; plaintiff’s figent, 
with the knowledge of defendant’s attorney, sent 
this deed to plaintiff in California, who, together 
with his wife, executed the same; plaintiff’sjagent 
delivered this deed to the Title Company wjtli in¬ 
structions as to what should be done with the pro¬ 
ceeds of the sale. j 

“At this juncture defendant’s attorney^ pre¬ 
pared the necessary papers to authorize defen¬ 
dant corporation to take the necessary stcips to 
buy the property. 


* 


* 




* 




i 

“To my mind this resolution is not an Accep¬ 
tance of plaintiff’s offer. It was only the decision 
of the directors of the club that the club jwould 
buy the property. 

“The Court of Appeals said in the case of Cle- 
borne v. Totten , decided March 7, 1932, quoting 
from Carr v. Duval, 14 Pet. 77, 81: 




12 


“ ‘If it is doubtful whether an agreement has 
been concluded, or is a mere negotiation, chancery 
will not decree a specific performance.’ 


‘‘See also 


25 R. C. L. 338.” 


(Italics ours) 


Aside from the legal effect of the resolution of Feb¬ 
ruary 2, which will hereinafter be discussed, there is 
considerable conflict of evidence as to whether there 
was a binding obligation. The testimony of some of 
the appellant’s witnesses indicate their indecision. On 
the other hand the understanding of appellee’s wit¬ 
nesses was to the contrary. 


“ ‘Did vou ever agree orally—did you ever 
make any oral agreement to buy this property? 
A. Not tiiat 1 know of.’ ” (Testimony of Cliristof 
Simon, member of the Ways and Means Commit¬ 
tee, R. 123) 

“ ‘Then I will ask was there anv agreement by 

the Board of Directors of the Concord (did) at anv 

%> 

time with anybody other than among themselves 
to buy this property?’ ” 


(Objection) 


; i 


‘Xot with anyone, only among themselves. 
That was the agreement. That is the wav I un- 
derstood that question that was put to me by Mr. 
Denit, I think his name is.’ ” (Testimony of 
Richard Brauner, president of the Club, R. 121) 


Mr. Machler, vice-president of the Club, testified that 
at one time, prior to February 19, Mr. Calvert and Mr. 
Kraft had come to his office: 

“ ‘Q. What transpired at that meeting? A. 
Introduced me. And wanted me to give him a 



o 
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letter of some kind, which I refused, because I 

didn’t have authoritv to do so. He wanted hie to 

* 

commit myself for the Club, and I told him!I did 
not have authority to do so.’ ” (Madder’sjtesti¬ 
mony, R. 126) 

! 

i 

I 

The trial court who had all this evidence before jit de¬ 
cided that there was no contract and we submit that 
this finding- of fact should not be disregarded Unless 
this court is of the opinion that such finding was clearly 

unwarranted bv that evidence. 

* 

In the case of McLarren vs. McLarren, 45 App.iD. C. 
237, 44 Wash. Law Rep. 360, this Court said: 

“ ‘Moreover, it is settled law that whete an 
equity cause is tried in open court with a full op¬ 
portunity on the part of the trial justice tlo ob¬ 
serve the demeanor of witnesses and to judge of 
their veracity, his findings on questions of fact 
have much the same sanctity as the verdict! of a 
jury, and they will not be disturbed on appeal un¬ 
less a mistake of judgment is so apparent las to 
demand a reversal.’ ” i 


To the same effect are numerous other decisions of 
this Court. In the case of Manning v. Americai(i Se¬ 
curity and Trust Company, 50 App. D. C. 194j this 
Court speaking through Mr. Justice Van Orsdel jsaid: 

j 

! 

‘‘The findings of fact by a Chancellor are highly 
persuasive to the reviewing court, and will npt be 
disturbed except for manifest error.” 


In the case of Howard v. Holmes, 52 App. D. C. 93, 
F. R. 597, Mr. Justice Van Orsdel again said: 


! 

i 

i 

i 


i 
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“While in equity cases questions of fact as well 
as of law are open to appellate review, where tes¬ 
timony has been taken in open court, as in this 
instance, with full opportunity to observe the de¬ 
meanor of witnesses, the conclusions of the chan¬ 
cellor upon issues of fact are highly persuasive.” 


Again in the case of Burroughs v. Burroughs , 55 App. 
D. C. 271; 53 W. L. K. 3*24, 325; 4 F. R. (2d) 93S; this 
Court said: 


“Where the trial court had full opportunity to 
observe the demeanor of the witnesses and to 
judge of their veracity, the general rule is that 
an appellate court will be slow to disturb the lind- 
ings made on the evidence bv the trial court un- 
less plainlv unwarranted." Butte, etc., v. Clark- 
Montana Co., 249 U. S. 12, G3 L. Kd. 447. 


Again in Casllauau r. Ariguouc , 5G App. I). C. 253, 
this Court said: 

‘‘In addition to what has been said, it should 
be observed that the trial justice heard the wit¬ 
nesses in this controverted matter. His finding 
ought not to be set aside, unless it appears that 
there has been an error in law or a conclusion of 
fact unwarranted by the evidence." Show r. 
Show, 50 App. I). C. 242. 

In the case of Bofeltr r. Bluggr , 57 App. I). C. GO, this 
Court speaking through Mr. Chief Justioe Martin 
said: 

“The finding of the trial court upon the evi¬ 
dence will not be disturbed unless manifestly 
wrong." 


The question in this case is not whether the appellee 
intended tp purchase the property or whether the ap- 
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pellant and liis agents or even Mr. Fennell thought 
that appellee would purchase this property. The ques¬ 
tion is whether appellee agreed to purchase the!prop¬ 
erty, thereby creating a binding obligation upbn its 
part to purchase the same. If there was not that def¬ 
inite binding promise, the question of what thei Club 
might have done had there not been this contract of 
sale recorded against the property, is beside the! ques¬ 
tion. The Club had the right to change its miiid un¬ 
less it had obligated itself to take the property. There 
is no written communication from the Club to the 
seller which indicates in the slightest that thei Club 
agreed unequivocally to take this property and the 
vendor although desiring all the time to sell thejprop- 
ertv, bv written communication showed clearlv tliat he 
did not propose to consider himself bound until!there 
was a written contract or the transaction was closed 
and that he would have the right to sell to anyone else 

i 

should the opportunity present itself at any timejprior 
to final consummation of the transaction; that he| in no 
way considered that Mr. Kraft, his agent, had pro¬ 
cured a purchaser readg, willing, and able to take the 
property, and should the opportunity present itself to 
sell to another he desired it to be understood that 
there was no liability upon the appellant to pay Kraft 
any commission. Mr. Calvert in his letter of .Decem¬ 
ber 31, 1931, states: j 

! 

“It is understood that as you have not submit¬ 
ted any contract in writing, or put up any nioney, 
that until the same is done, that I or Mr. Stprrow 
retain the right to sell the property to anyiother 
purchaser without being liable for any cojmnis- 
sion or other damages.’’ (R. 36) 



The Club was dealing with two experienced real es¬ 
tate men, Mr. Kraft and Mr. Calvert. The latter was 
not only the trust officer of National Savings and 
Trust Company of this city but also an attorney-at- 
law. He knew the necessity of having the contract in 
writing, had demanded it as had Mr. Kraft and when 
it could not be procured, expressly stated that there 
was no contract and that his client was not bound. 
This letter was never revoked but was in full force 
and effect during the entire period of the transact ion. 
Let us reverse the situation. In view of this letter of 
Mr. John W. Calvert, could the Concord Club have the 
right to maintain specific performance in the event 
that Mr. Calvert had been successful as he intimated 
he would be in selling the property to someone else? 


We submit that under those circumstances the C 011 - 
cord Club,would have no right of action against Mr. 
Storrow because Storrow had clearlv indicated that 
whatever the parties might ultimately do, neither 
would be bound until a written contract was entered 
into or the transaction was closed by way of settle¬ 


ment. 

It is difficult from the evidence to determine what 
constitutes the alleged contract or the offer and ac¬ 
ceptance. The Bill of Complaint alleges the contract 
was entered into on December lb, apparently through 
what is termed an offer and acceptance, such alleged 
offer being in the form of a telegram from John W. 
Calvert, the attorney-in-fact for Mr. Storrow (who 
swore to the Bill of Complaint in this case on behalf 
of Mr. Storrow), to John W. Storrow and the alleged 
acceptance of this offer by Mr. Storrow’s reply tele¬ 
gram. 
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This, of course, is nothing more than an exchange of 
telegrams between the appellant and his agejit and 
could in no sense constitute a contract bctwejen the 
parties and as previously shown was never considered 
as constituting a contract even by Mr. Calvert Himself 
as shown from his letter above referred to. j This 
being a bill for specific performance which requires 
that a contract be definite and certain, the failure on 
the part of the plaintiff to prove this contract,; as al¬ 
leged in his pleading, is in itself sufficient grounds for 
relief by way of specific performance. Appellant did 
not amend his bill and still contends that the contract 
was created by this exchange of telegrams. (Sge Ap¬ 
pellant’s Brief, p. 16) j 

The negotiations subsequent to December 15, con¬ 
clusively showing that neither party seriouslv con¬ 
sidered that there had been a contract, we niusjt next 
surmise some other set of circumstances at sonic sub- 
sequent date to constitute the basis for the claim that 
there was a contract. It is apparent from the Resolu¬ 
tions and correspondence prior to February 2 that the 
Club was merely considering the purchase of the! prop- 
ertv, endeavoring to find out how much it would cost 
to remodel the building, etc., to determine whether the 
purchase was or was not desirable; and, therefore, by 
no stretch of the imagination could a contract be con¬ 
sidered to exist prior to February 2. On February 2, 
the Club passed a resolution authorizing the purchase 
of the property provided the title at that tijne be 
clear. That meant that the title be clear in the! opin- 

I 

ion of Mr. Fennell, the attorney representing tli^ Club 
in this transaction. Mr. Meissner’s testimonyj is as 

* I 

follows: i 
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“ ‘Q. And isn’t it true that the understanding 
was the title was to be clear in the opinion of the 
attorney for the Club, that is in my opinion; 
isn’ti that true? A. Yes, sir. You told me it 
wasn’t clear. 

“ ‘Q. And that I advised you because ibis prop¬ 
erty wasn’t clear vou had no authority to buv it; 
* * * « 

isn’t;that true? A. 1 couldn’t buy it until you 
told me to go ahead.’ ” (K. 118) 


Mr. Brauner testified as follows: 

“ ‘Q. And I want to know whether or not you 
recall having given me anv instructions to follow 
respecting the title to that property. A. Well, 
before February 3rd, 1 gave vou instructions from 
the Board of Directors that the building was not 
to be bought unless the title was clear. That is 
all I can recall. 

“ ‘Q. And who was to determine that question 
to your satisfaction? A. Well, of course, our at¬ 
torney. That was you.’ ” (K. 121) 


This meeting of the Board of Directors at the most 
simply shows an intention on the part of the Club to 
purchase the property under certain conditions. These 
minutes were simply a memorandum of what the Club 
intended to do. Tliev were entirely an internal mat- 
ter of the Club with which the appellant had no con¬ 
cern and therefore do not constitute an acceptance 
of an oiler as contended by appellant. If the Club 
had intended to create a legal, binding obligation at 
that time the president or other proper officer would 
have at least written a letter to the appellant or his 
agent accepting the offer or the Club would have en¬ 
tered into a contract with the seller. In this respect, 
Mr. Brauner was asked the following question: 
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i 


“ ‘Q. And did you have any comniuiiication 
with anybody, any third person, other than the 
members of the Board of Directors, respecting 
this property? A. Xo, sir, never.’ ” (R.|120) 

In Corskaddon vs. City of South Bend, 141 Ind. 
596, a suit for specific performance to enforcei an al¬ 
leged contract of purchase of real estate by the de¬ 
fendant, a resolution was adopted by the city as fol¬ 
lows : 


“Resolved, that tlie Mavor of tlie Citvl be in- 
structed to purchase the property known in the 
proceedings of this Council as the Corskaddon 
property, for the sum of $20,000, said purchase 
to be made subject to the encumbrance thereon, 
$4,000 to be paid in cash and the balance ofj $5,000 
to bear interest at 6% to run for a time (agreed 
upon by said Mayor and Corskaddon.” 


A deed was tendered the Mavor and other stepk taken 

. i 

by appellant in compliance with the resolution. It 
was held that this did not constitute a contrac^. The 
Court said: 

i 

i 

“The resolution, upon its face, does notjereate 
an obligation on the part of the appellee.j It is 
perfectly plain that the resolution and the pro¬ 
ceedings preceding it do no more than express the 
preference of the Common Council for the j appel¬ 
lant’s property, and instruct the Mayor tjo pur¬ 
chase it. It is without doubt that, as a contract, 
the action taken included no obligation- on tfe part 
of the appellant, and was wholly devoid of the ele¬ 
ments of mutuality.” (Italics ours) 

“The resolution but directs a purchase upon 
terms stated, and by no possible construction can 
be held to constitute a purchase. Xor cab it be 
said that the resolution, together with the oral ac- 

7 o , 


i 

i 
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ceptance, constitutes a contract of purchase. It is 
sliort of a contract not only in that its terms cre¬ 
ate no obligation on the part of the appellee, but 
it is a familiar rule that when contracts are re¬ 
quired to be in writing they must be wholly writ¬ 
ten.’ ’ 

And so in this case it is undoubtedly true that the 

♦ 

(dub intended to take the property but it had def¬ 
initely refused to commit itself or to become obligated 

to do so until the matter could be closed bv a simul- 

* 

taneous transaction. 

This was well understood and well recognized by 

both parties and the evidence clearly shows that neither 

party considered itself bound until the matter could 

be closed bv final settlement. The reason for difficulty 
» • 

as shown bv the evidence was that some of the dissent- 
ing members might have prevented the consummation 
of the purchase by attachment or other legal proceed¬ 
ings which might result in a situation whereby ap¬ 
pellee would be unable to perform a contract with ap¬ 
pellant and because of this fact it was definitely un¬ 
derstood that unless the matter could be closed bv a 
simultaneous transaction there was no contract. 

The fact that the contempleted purchase did not go 
through oiii the date intended is no fault of appellee. 
Appellant knew, or should have known, that it had a 
contract of, sale against this property but neither he 
nor his agents communicated this fact to appellee. 
Had the appellee known of the fact, that this prior 
contract of sale was recorded against the property, 
whether it was a valid lien or not, appellee would not 
in all probability have considered the purchase of that 
property. It had been subjected to a harassing suit 
by the stockholders who were seeking the distribution 
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of the fund which it held and which was intended to 
be invested in a club house. Therefore, the effdet of a 
possibility of another suit to clear this property was 
such that they would not have considered the purchase 
and, therefore, when they learned of this fa|ct the 
Board of Directors, or the majority of them iimmedi¬ 
ately decided to drop the whole matter. They had this 
right, whether or not their reasons were justified, be- 

i 

cause thev had not entered into a binding contract with 
Ihe seller of the property. 

In 39 Cyc. 1185 it is said: I 

i 

! 

‘‘The offer must be intended by the parties to 
create legal relations between them in the] event 
of acceptance, or acceptance thereof cannot con¬ 
stitute a binding agreement. So, a mere proposal 
to deal or treat, or a mere statement by an jowner 
of real property that In' intends to sell it ajt such 
price, is not in legal effect an offer and cannot by 
acceptance be turned into a contract.” 

! 

i 

Tu 39 Ovc. D. 1193, it is said: 

i 

“The language of the acceptance should be 
such as would leave no avenue of escape f<j>r the 
partv using it, from the obligation of the contract 
based upon the proposition and acceptance.] The 
contract to be binding must be mutual if the ar- 
ceptor does not bind himself by tlie language of 
the acceptance, no contract will be created ]bind¬ 
ing the other party.” (Italics ours) 


In Riggs vs. Magruder (C. C.) 143, it was held that 
if the parties intended to reduce the proposed s^ile to 
a written agreement, there is no contract until tli^s has 
been done. 
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So in this case neither of the parties intended to be 
bound until the time of settlement. In this, it is sub¬ 
mitted that the finding of tlie trial court is conclusive. 

“Afc a preliminary I may say that I am con¬ 
vinced from the evidence and find that it was the 
intention of defendant not to bind itself to anv 
enforceable contract of purchase, and that plain¬ 
tiff so understood, and dealt with defendant 
throughout on that basis.” (K. 20) 


Much is made of the fact that appellant and its 
agents acted on the assumption that there was a sale. 
What they did in this case, however, was in no respects 
different from the acts of anv real estate man and the 
owner of property desiring to sell it where it has pros¬ 
pect. The deed was procured and the other things 
done, not because they knew that there was a contract 
but because they were desirous of selling this property 
to the appellee. It is, therefore, respectfully submit¬ 
ted that the evidence does not show a binding contract 
between the appellant and the appellee to purchase 
the property in question and the finding of the trial 
court in this regard was correct and the decree dis¬ 
missing the bill should, therefore, be affirmed. 


PROPOSITION 2. 

THAT EVEN THOUGH A CONTRACT COULD BE 
ESTABLISHED, THE SAME IS LACKING IN 
MUTUALITY AND COULD NOT, THEREFORE 
BE ENFORCED BY BILL FOR SPECIFIC PER¬ 
FORMANCE. 

It is submitted that there is no contract in this case. 
However if by any construction a contract could be 
made out, it is not the kind of contract that could be 
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enforced by a decree for specific performance. It is 
rather unusual to request a decree for specific per¬ 
formance of an oral contract for the purchase of land. 
The Statute of Frauds was enacted to make pertain 
a contract before it could be enforced. In this case not 
onlv is it uncertain as to what facts constitute sthe al- 
leged contract and also the date of the alleged con- 
tract, but the evidence clearly shows that the contract, 
if such it can be considered, is entirely lacking in mu- 

° j 

tualitv because the evidence clearly shows that lit was 
the understanding on the part of the vendor, the ap¬ 
pellant, that he would not be bound until a Written 
contract was procured. The authorities definitely es¬ 
tablish that a contract lacking in mutuality of obliga- 

j ® 

tion cannot be enforced by way of specific performance. 

In 58 C. J. p. 878, title “Specific Performance,” it 
is said: 

I 

“Mutuality of obligations—a. In General. The 
existence of a valid contract being* essential!to the 
remedy of specific performance and since! there 
can be no valid contract unless there is present 
mutuality of obligation therein, it follows that mu- 
tualitv of obligation or contract is essentialjto the 
right to the remedy, and that such relief \i’ill be 
denied in the case of contracts not mutually bind¬ 
ing on both parties in such case the requisite 
mutuality of obligation is lacking.” 


In Crowley vs. Crowley, 56 App. 340, it was lipid the 
right to enforce specific performance depends! upon 
mutuality of obligation, and, whenever, whetheij from 
personal incapacity to contract, or the nature pf the 
contract, or any other cause, the contract is incapable 
of being enforced against one party, that party is 
equally incapable of enforcing it against the jother. 
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Even if it be assumed that there was a binding obliga¬ 
tion on tlie part of the Club to take the property, which 
is not the case, the acceptance of this view necessarily 
leads to the acceptance of the evidence that it was the 
intention of the parties to settle on February 3, the 
day following the meeting (R. 113 and 114). However 
on that date the appellant was unable to perform. For 
that reason the alleged contract could not be specifi- 
callv enforced. 

In Jaeger vs. O’Donoghue, 55 App. D. C. 383, it was 
held that ini contracts for the purchase of real estate, 
if a day is fixed for performance, the party whose duty 
it is to perform, or tender performance, first must do it 
on that day, or show his readiness and willingness to 
do it, or he cannot recover. 


On Februarv 3 

w 


the Title Company refused to issue 


a certificate of title because of the 


recorded contract 


of sale against the property and the vendor was, there¬ 
fore, on that date unable to perform its contract. The 
Club, therefore, had the right to abandon the proposed 
purchase inasmuch as the condition attached to the 


settlement was “provided it 


nmc has a clear title”, so 


that even though the resolution of February 2, be con¬ 


sidered as an acceptance 


of the offer 


(although we 


submit that it could not be so considered as it was 


never intended to be communicated), the Concord Club 
had the right to attach any condition or limitation that 
it desired in the acceptance of the offer, if such it be 
considered, aod, therefore, when they attached the con¬ 
dition that the title be then clear and it was not clear 


on that date, the transaction under any view of the case 


could not be enforced by way of specific performance. 
Even though this Court or the lower Court had some 
doubt as to the meaning of the phrase that the title 
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j 

must be “now lias clear title”, this fact alone ijs suffi¬ 
cient grounds to refuse specific performance of|a con¬ 
tract because of the uncertainty of these wordjs. So 
that it is submitted under any view of the ca$e this 
alleged contract could not be specifically enforced. 

Accepting the authority relied upon by counsel for 
appellant, 4 Pomeroy Fq. Jur. Sec. 1404, this transac¬ 
tion does not fulfill the requirements therein set j forth. 
On page lb of appellant\s brief this authority is quoted 
as follows: “The contract must be concluded, certain, 
unambiguous, mutual, ' * *” This alleged contract 
is neither concluded, certain, unambiguous, or mutual. 

Negotiations Subsequent to February 2, 1932. 

i 

There being no contract on December 15, as alleged 
in the Bill and no contract on February 2, we are then 
brought to the surmise as to whether appellant can 
make out a contract, not from his bill, but undejr any 

i 

part of the evidence between February 2, 193^, and 

i 

February 19, 1932. Mr. Fennell was employed only to 

pass upon the legality of the contemplated purchase. 

He was not a real estate agent and was not employed 

to negotiate the purchase of the property. Mr. Tyraft, 

the agent for the owner, had been in constant touch 

with the members of the AVavs and Means Commlitttec 

* 

and the Board of Directors and had attempted tb sell 
the property, not through Mr. Fennell, because! that 
was a matter which was totally beyond the scope of 
his authority, but had attempted to persuade the fnem- 
bers of the Board of Directors and the Ways! and 
Means Committee of the desirability of this purchase. 
Persons dealing with an agent must do so at itheir 
peril. The authority of Mr. Fennell did not extend be- 


i 

i 
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yond the usual scope of an attorney's authority in 
such a matter and both Mr. Kraft and Mr. Calvert 
knew, or should have known, that Mr. Fennell could 
not bind the Club beyond the conditions prescribed by 
the meeting of February 2nd which had not been ful¬ 
filled. 

It was anybody's guess as to what the Club would 
do at its next regular meeting. Certain of the mem¬ 
bers of the Board of Directors when they learned on 
February 3rd, that the recorded contract of sale was 
against the property, stated that the deal was off and 
that they wanted nothing further to do with the trans- 
action. (R. S9 and 125.) In fact, it is indicated through¬ 
out the testimony that Mr. Kraft had reported that the 
property was free of encumbrances; and as the (dub 
had attached this condition that before the property 
could be bought that it must be then clear, they had 
the right to drop the whole transaction for personal 
reasons. Therefore, whatever Mr. Fennell thought or 
anticipated that the Club would do under the circum¬ 
stances, does not affect the validity of the contract 

one wav or the other. Both Kraft and Calvert were 
* 

anxious that the negotiations be consummated and the 
fact that Mr. Fennell mav have been courteous enough 
to discuss the methods bv which the difficulties in the 


way of purchase might be removed should in no way 
affect the legal status of the transaction. Even though 
Mr. Fennell may have thought that the Club would 
eventually purchase the property this fact would have 
no legal significance. 

However, in this case, the appellant having fallen 
down in his proof on every other particular, and it 
being clearly established that the allegations, as con¬ 
tained in the Bill sworn to by Mr. Calvert, are not 
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supported by the evidence of a contract on December 
15, 1932, appellant resorts to the method of attempt¬ 
ing to establish its contract through Mr. Femiell, in 
spite of the fact that all the real negotiations had here¬ 
tofore been with the members of the Club, and this 

i 

with the further knowledge that Mr. Fennell asjattor¬ 
ney in this case cannot asnwer this testimony without 
disqualifying himself from argument in the case. 

It is submitted, however, that whatever Mrj. Cal¬ 
vert's and Mr. Kraft's testimony might be in tips re- 
sped, that Mr. Fennell's authority is limited to t|ie au¬ 
thority conferred upon him by the Board of Directors. 
That such being the case, that the onlv authority con- 
ferred upon Mr. Fennell is that contained in the; reso¬ 
lution of February 2nd, that the deal might be closed 
provided the title was then clear and, thercfoije, the 
appellee, the Concord Club, could not be bound cjxcept 
to the extent of that authority so conferred. Ip this 
respect Mr. Brainier testified that he instructed Mr. 
Fennell not to close the deal unless the title wasj then 
clear. (R. 121) It is, therefore, respectfully submitted 
that under no consideration could the alleged contract 
be specifically enforced. 

PROPOSITION 3. 

THAT NO SUFFICIENT MEMORANDUM OF AL¬ 
LEGED CONTRACT HAS BEEN REDUCED 
TO WRITING AND COULD, THEREFORE, NOT 
BE ENFORCED UNDER THE STATUTE OF 
FRAUDS. | 

As has been previously shown, there has been no 
written contract and no letters between the parties 
from which a contract could be inferred. Appellant 


i 







relied upon tlie resolution of the Board of Directors of 
February 2nd, and the paper prepared by Mr. Fennell 
purporting to be minutes of the Board of Directors’ 
meeting but which was considered bv the Club as sim- 
ply a power-of-attorney. We think it unnecessary to 
consider the question as to whether this resolution pre¬ 
pared by Mr. Fennell in fact constituted a part of the 
minutes of the meeting. But for the purpose of argu¬ 
ment we will treat both the paper prepared by Mr. Fen¬ 
nell and the actual minutes as though they truly rep¬ 
resented the action of the Board of Directors. Exam¬ 
ination of both these papers (R. 38 and 39) will dis¬ 
close they show nothing more than the intention on the 
part of the Club to buy 1832 Eye Street, X.W. (See 
also Trial Court’s linding of facts R. 39.) This memo¬ 
randum falls far short of a contract. This is not a. com¬ 
munication from the Club accepting an offer and, in 
fact, there is no evidence to show that this so-called 
resolution was intended to be communicated to the 
vendor. In short, it merely shows an intention but 
does not show a promise. It is entirely silent as to the 
other party, the appellant. The name of the vendor 
is not mentioned in this so-called memorandum. It 


does not show a contract with any particular party. 

Suppose, for example, that Shapiro, the purchaser 
under the contract of sale which was recorded against 
the property, had acquired title to this property. If 
appellant's contention were valid that this constituted 
a sufficient memorandum of the transaction, then Sha¬ 
piro could maintain his action to enforce the sale to 
appellee because tlie memorandum recites the inten¬ 
tion to buy the property. In short, the memorandum 
is lacking in anything which indicates an intention to 
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create an obligation with anyone including entire ab- 
sence of anv reference to the vendor or his nanie. 

This memorandum is insufficient to comply with the 
Statute of Frauds. 

Tn AVade vs. City of Newborn, 77 X. C. 4(10, | where 
the plaintiff proposed to lease certain real ostatf upon 
certain terms to the defendant for a term of tenjycars, 
which proposition was received and adopted jby its 
Board of Councilmen and entered upon their mijnutes; 
and thereafter a lease executed by the plaintiff was 
tendered to and accepted by said Board but was!never 
actually signed on the part of the defendant. Held, 

i 

1. That the defendant was not hound bv the con- 
tract since the Statute of Fraud had not been com¬ 
plied with. 

2. An ordinance, resolution or vote of a municipal 
corporation accepting a lease or contract tendered, 
does not constitute a signing within the moaning of 
the statute. 

The Court in rendering the opinion said. p. 4(15: 

“But in our case the contract is one which can¬ 
not be made by parole. And when the statute to 
prevent fraud requires a contract to he put ini writ¬ 
ing and signed by the party to be chargejrl. we 
know of no authority or adjudicated case which 
holds that a resolution, ordinance or vote <p the 
corporation accepting or adopting a lease oil* con¬ 
tract tended, constitutes a signing within the ^vords 
of intent of the statute. The contract hi this 
case must derive its validity not from the contract¬ 
ing power of the corporation but from the statute; 
and unless the mode prescribed by the Act is; pur¬ 
sued the contract is a nullity.” I 

In First, etc., Joint Stock Bank, etc., vs. Courtway, 
200 X. C. 522, the minutes of a meeting of the Board 


i 

i 
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of Directors of a corporation voting in favor of in¬ 
demnifying its Secretary against loss in assuming a 
corporate indebtedness signed by the Secretary in bis 
official capacity is not a sufficient writing to prevent the 
operation of the Statute of Frauds, it being necessary 
that the writing be signed by the party to be bound or 
by his authorized agent. 

In Asburv ys. Mounev, 173 X. C. 454, where the 
• * 

shareholders of a corporation have passed a resolution 
attempting to fix the individual liability among them¬ 
selves of the corporation's debts and one of them has 
signed the minutes in the capacity of Secretary, his 
signing is,not in effect a corporate act, and he will not 
be regarded as the duly authorized agent of the share¬ 
holders within the meaning of the Statute of Frauds. 

In Corskaddon vs. City of South Bend, 141 Ind. 596 
the Court said: 


‘‘The Resolution, upon its face, does not create 
an obligation on the part of the appellee.” 

“It is perfectly plain that the resolution and the 
proceedings preceding it do no more than express 
the preference of the common Counsel for the ap¬ 
pellant ’s property.” 


The trial court in this case in its memorandum of 
opinion states: 

“2. The statute of frauds was not complied with. 

“Kraft was a broker and not the agent of either 
party. He did not sign any writing. 

“Xo writing or instrument of any kind passed 
between plaintiff and defendant or between agents 
representing either of them. There were letters 
from plaintiff's agent to Kraft, but Kraft was not 
agent for any one. Plaintiff did deposit a deed 
with the Title Company, but the latter was not de- 
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j 

fendant’s agent. Therefore the memorandum can¬ 
not be made up of a series of letters passing be¬ 
tween the parties. Xo writing describing or refer¬ 
ring to the alleged contract signed by one| of the 
parties ever came into the possession of tliej other, 
as occurred in Beckwith vs. Talbot. 95 U. S. 289, 
and in Marks r. Cmedia , 22(5 X. Y. 138. 

“The parties never got together and signed sev¬ 
eral documents, the whole of which described a 
complete contract. 

“This is not the case of several documents exe¬ 
cuted simultaneously, or after a short interval, 
and all deposited together in escrow, as in Ed¬ 
wards v. Watson, 258 Mo. (543, or with a third per¬ 
son as in Jenkins vs. Harrison , (5(5 Ala. 345j.” (Ft. 
22) (Italics ours) 


Both Vendor and Vendee Must Be Named in Memoran¬ 
dum. 


We take it as elemental that both the vendor and the 

j 

vendee must be named in the memorandum. 

In Lenmar vs. Jones, 33 App. (D. C.) 7. Mr. Justice 
Van Orsdel, page 17, said: j 

“In Grafton vs. Cummings, 99 U. S. TOO, 25 Fed. 
36(5, the Court declared the essential elements of 
a contract or agreement in writing under th^ Stat¬ 
ute of Frauds to be, that it shall contain Iwithin 
itself a description of the thing sold, by which it. 
can be known or identified, of the prices to be paid 
for it, of the party who sells it, and the party who 
buys it.” (Italics ours) 

In Johnson vs. Tribly, 27 App. (D. C.) 281, the 
Court, page 284, said: 

i 

“We consider the instrument sufficient td show 
the promise, the location of the property, thje par- 
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lies, the amount to be paid, and the time when the 
sale was to be consummated.” (Italics ours.) 


The appellant recognizing that the necessary requi¬ 
sites of the memorandum are not contained in the res¬ 
olution endeavored to supply this deficiency by parol 
evidence. This contention has been so thoroughlv con- 
sidered by the trial court in its memorandum hereto¬ 
fore quoted that little need be added. None of the 
papers referred to in the memorandum contain the 
name of the vendor even though such other documents 
were included in the memorandum. It is impossible 
to supply this deficiency without resorting to parol 
evidence and that is what appellant cannot do under 
the decisions of this and other courts. In Repetti vs. 
Maisak, 17 I). C. (6 Macky’s) 366, in a suit for spe¬ 
cific performance of a contract to convey real estate, 
it was held that the contract must be made out fully 
in writing; parol evidence cannot be resorted to to 
supply any of its terms. If more than one paper is 
considered thov must be connected bv reference in the 
papers themselves to each other. If on their face they 
do not appear to refer to the same subject matter, parol 
evidence cannot be resorted to to show that fact. 

In this case the papers constituted a far more com¬ 
plete memorandum than in the case at bar. However, 
in that case the court refused to construe two memo¬ 
randums together because tliev did not refer to each 
other. The Court on page 369 said; 

“It will have to be shown that the owners re¬ 
ferred to in the receipt are the same parties who 
authorized the sale. The agreement therefore is 
manifestly not complete so far as the writings here 
are relied upon.” 
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In Peoria Grate Sugar Co. vs. Babcock, G7 PYd. 892 
the Court said: 

“It is settled to be indispensable that the \yritten 
memorandum should show not only the partly who 
is to be charged but also the party in whose favor 
he is charged.” 


This is supported by numerous other authorities: 

In Brown vs. Whiffle, 58 X. II. 229; Hoffman vs. 

7 i 

Larue, 3 X. J. Law 259; Ward vs. llasbrouek, 169! X". Y. 
407. 

The appellant has cited no case in the District of 

Columbia or Marvland to sustain his construction of 

* 

the statute. In the cases in the Supreme Court pf the 
United States cited by appellant there were H’o or 
more memorandums which evidentlv referred to! each 
other. In some of these cases the memorandum was 
made up of letters passed between the parties. In this 
case throughout the entire transaction no written cor- 

i. 

respondence passed between the parties. We submit the 

i 

law applicable to this case is laid down in Graftdn vs. 
Cummings, 99 U. S. 100 previously cited in the! trial 

i 

court’s memorandum. With reference to the cases in 

I 

other jurisdictions cited by appellant, we deem it! only 
necessarv to state that inasmuch as the law in this re- 

i 

sped has been clearly developed by decision inj this 

i 

court that anv authoritv to the contrarv if such there 

*. * . . . . j 

be does not affect the rule established in this jurisdic¬ 
tion. 

It is, therefore, respectfully submitted that there is 
no sufficient memorandum of a transaction and the 
Statute of Frauds has not been complied with and for 
this reason, the decision of the lower courts should be 

i 

sustained. 1 
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PROPOSITION 4. 

THAT THERE HAS BEEN NO SUFFICIENT PART 
PERFORMANCE TO TAKE THIS CASE OUT 
OF THE STATUTE OF FRAUDS. 

This Proposition was also thoroughly considered by 
the trial court. The court in its memorandum stated 
as follows: 


“3. / cim tillable fo find that then' teas sufficient 
part <perfonauuee <n fh<' alleged contract to au¬ 
thorize a decree. 

“Admittedly the key was delivered for the pur¬ 
pose's of inspection long before it is claimed that 
any contract was made. The repairing of the hole 
in the roof at a cost of $12, and the expenditure 
of $25 for the services of an architect in planning- 

alterations mav reasonablv bo considered—as de- 

• % 

fendanl claimed—to in* expenditures in contempla¬ 
tion of purchase. In this connection the resolu¬ 
tion of the directors of the club of Januarv 15, 

% 

1932. on page 1 of the answers to the interroga¬ 
tories is important. The expenditures seem to me 
rather trivial, and the failure to return the kev 
mav easilv have been an oversight. 

“These acts were bv the defendant, not bv the 
plaintiff. The Supreme Court has held that the 
part })erformance must be by the party calling 
for tin* enforcement of the contract. Williams ?*. 
Morris, 95 l\ S. 457." (R. 25) (Italics ours) 


The appellant contended that part performance in 

this case consisted of the deliverv of the kev to the 

• % 

Concord Club to inspect the property. They had the 
kev manv months before the resolution of Februarv 


2nd, and i Kraft admits the delivery of the key had 
nothing to do with this property and in no way con- 
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i 

I 

stituted a delivery of possession. Ordinarily Vacant 
houses are locked and if a prospective purchaser is 
interested either in leasing or in purchasing, tile nat¬ 
ural thing to do is to obtain a key of the property for 
inspection. ! 

i 

The other so-called part performance consists in the 
repairs costing the Concord Club $12. There was an 
architect's fee of $25 but that was for the purpbse of 
obtaining an estimate for the cost of repairs aiid re¬ 
modeling, in the event the Club decided to putcha.se 
the property (K. 83). If the building was not suitable 
as a club house, of course, the club would not want it 
and for that purpose it was necessary before the Club 
bought the property to determine how this building 
could be remodeled and converted into a club house 
and the cost of this work. The employment bf an 
architect and the $25 fee surelv does not constitute a 
part performance so that the matter dwindles dojwn to 
a $12 bill for the cost of repairing a hole in tlicj roof 
which was damaging the property. It has beenjtest:- 
fied to, that this was simply done for the purpbse o!‘ 
preserving the property in case they bought it.! (R 
80.) As set forth by the court, this repair is rkther 
trivial when it is considered that the alleged purchase 
price of the property was Twenty-Two Thousand! Dol¬ 
lars ($22,000.00) cash. j 

These so-called acts of part performance were! per¬ 
formed by the appellee. The only part performance 
that can be relied upon must be that made by the party 
calling for the enforcement of the contract. (Williams 
v. Morris, 95 U. S.) 

In view of the above it is respectfully submitted 
there is no sufficient part performance in this ca^e to 
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take it out of the Statute of Frauds and that the decree 
of the lower should be affirmed. 


PROPOSITION 5. 

THAT THE EVIDENCE DOES NOT SHOW THE 
DEFENDANT CIRCUMVENTED THE STAT¬ 
UTE OF FRAUDS. 


Appellant impliedly admitting that there is no suffi¬ 
cient memorandum of the transaction to comply with 
the Statute of Frauds, makes the point (pages 28 to 32) 
in his brief that the appellee circumvented the written 
contract and the assertion was made that this was done 
through fraud. The real facts of the case are that 
both Kraft and Storrow endeavored on numerous oc¬ 
casions to get a written contract from the Concord 
Club and also endeavored to obtain a deposit from the 
Concord Club. They knew this was necessary in order 
that there be a binding contract. One was a lawyer 
and the other was an experienced real estate man. 
When thev were unable to obtain that contract, Cal¬ 


vert, in writing, expressly stated that he would not be 

bound until such contract was entered into and that his 

client was fret* to sell to anyone else. They wanted to 

sell this property, however, to the appellee and they 

were willing to proceed as they did proceed with full 

knowledge that neither nartv was bound bv the trails- 

action. Thev did exactlv what anv other real estate 
• • * 

agent and owner would do in order to sell his property; 
and thev lost no more than everv owner and real estate 
man loses when the deal is not closed; that is the risk 
that the usual business real estate man takes. That 
is the risk that Kraft and Calvert took when they pro¬ 
ceeded along these lines without binding the Club by 


I 


contract. They had the hope and the expectation that 
the deal would be closed and that was the motive for 
the act. The appellant suggests fraud in tliijs case. 
What thing of value lias the Concord Club obtained in 
this transaction? The Club has spent considerable 
time and money in these negotiations, which, of pourse, 
is wasted in view of developments. What possible mo¬ 
tive could anvone connected with the transaction on 
behalf of the appellee have had to commit fraud? 

If there is any deception in this case it was Ion the 
part of the appellant in failing to disclose the fajet that 
there was a recorded contract of sale against tliii prop- 
ertv. The fact that the time within which to settle had 
expired in the prior recorded contract is immaterial. 
A failure to settle might have been due to the jinwill- 
ingness or inability to perform by the vendor, is well 
as by the purchaser, Shapiro. That is a question of 
fact that might have to be determined by litigation. 
It constituted a cloud upon the title; the Title! Com¬ 
pany would not issue a certificate of good title and 
the appellee was, therefore, justified in rescinding the 
transaction even though the Court could not hold un¬ 
der any construction that it was a contract. 

In 36 Cyc. 632, it is said: ! 

“In a suit by the vendor to enforce performance 
of a contract for the sale of land, the vendpe will 
not be compelled 1o accept the title unless it is a 
marketable one; that is, one which will not pxpose 
him to litigation. To force upon the vendee ja title 
which he may be compelled to defend in the (pourts 
is to impose upon him a hard bargain; and ]his, a 
Court of Equity, in the exercise of its discretion, 
will refuse to do, irrespective of the question 
whether the title is actuallv good or bad.” ! 


i 
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There has been no fraud committed by the appellee. 
The appellant has not been deceived. lie took the 
steps he did to sell the property with full knowledge 
that there was no contract and with no loss except the 
small sum to secure the release of the lien, which re¬ 
lease he would have to procure to sell the property to 
anvone else. 


SUMMARY. 


In substance the transaction is merely this, appel¬ 


lant and his agent, Kraft, 


were anxious to sell the 


property in question to appellee. They endeavored 
repeatedly to obtain written contracts which appellee 


was unwilling to enter into. 


The reason for this is im¬ 


material but actuallv it was because the Club did not 


desire to enter into an obligation which by the adverse 
act of some of tin* dissenting members might make the 
Club unable to carrv out its contract. For that reason 


the Club refused to be bound by a contract and this 
information was conveyed to appellant. That appel¬ 
lant thereupon stated that he would not be bound until 
the contract was entered into. Nevertheless, appel¬ 
lant and his agent, still hoping to sell the property 
for Twenty-two thousand Dollars cash procured a deed 
and delivered it to the Title Company in the hope and 
expectation that the Club would purchase the prop¬ 
erty without a contract but by a cash purchase- Ap¬ 
pellant ordered the title, wrote letters of instructions 
to the Title Company and did all those things which 
in the ordinary course of business would be done by 
the purchaser. With this hope and this expectation, 
but still reserving to himself the right to resell in the 
event that a more favorable opportunity presented 
itself, appellant went forward with full knowledge 
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that the Club would not be bound until it had actually 
paid the money. The Club would in all probability 
have bought the property on February 3rd had the 
appellee at that time been in a position to give aj good 
title. When the day arrived the Title Company would 
not issue a certificate of title. Thereupon the! Club 
dropped the whole proposition, and at its next regu¬ 
lar meeting the transaction was formally abandoned. 
Effort was made on the part of the appellant to revive 
the transaction by securing a release of the contract 
of sale. Xo one knew what the official action of the 

I 

club would be but several conferences werej held 
with the attorney with a view of consummating the 
transaction if possible. Such further conferences 
were, however, merely in the nature of further negotia¬ 
tions, the significance of which was fully realized bv 
all parties concerned. Xot only was there no contract 
but there could, of course, be no sufficient memoran¬ 
dum of it under the Statute of Frauds. j 

It is, therefore, respectfully submitted that the de¬ 
cree in the trial court dismissing the Bill of Complaint 
be affirmed. ! 


Aubrey B. Fennell, 

7 

L. Q. C. Lamar, 

Attorneys for Appellee. 
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